PART I - INTRODUCTION 



Establishment and Report 

1.1 This Committee was established with the following express terms of 
reference: 

“1. To consider what tests or other evidence of competence are 
needed for non-solicitor conveyancers in order to provide the 
public with a satisfactory assurance of adequate skill; how any 
such tests might be administered; and what other requirements 
should be placed on non-solicitor conveyancers to ensure 
adequate consumer protection. 

2. To consider the scope for simplifying conveyancing practice and 
procedure, and any other matters concerning the simplification 
of house purchase which may be referred to the Committee.”^ 

1.2 We have already reported to the Lord Chancellor on the first limb , and 
were asked to report on the second limb by the end of 1984. TTiis is our 
Second Report, which we have endeavoured to submit by the date 
stipulated or within a reasonable time thereafter in accordance with 
the relevant rule of equity.^ 

Evidence 

1.3 For the purposes of this Report we met on a total of 9 occasions. We 
considered written representations and submissions (both invited and 
volunteered) of exceptional substance and assistance firom the indi- 
viduals and organisations listed m Appendix 1. Visits of inspection and 
enquiry were made by some or all of us to HM District Land Registry, 
Plymouth; Halifax Building Society; Lancaster City Council; Man- 
chester City Council; South Oxfordshire District Council; Edinburgh 
Property Centre; Electronic Banking, Midland Bank and British 
Telecom; and representatives of Atlantic Title and Trust Ltd. were 
met. We were also invited to attend a conference organised by the 
Society for Computers and Law called “Conveyancing — after the 
bombshell”, which was concerned particularly with computerisation 
and property centres. In addition, oral evidence was taken from 
Professor Philip N. Love CBE MA LLB and Mr. D. J. McNeil MA 
LLB WS of the Law Society of Scotland, and informal but very helpful 
discussions were held with Mr. John Pryer, the Chief Land Registrar, 
and Mr. C. J. West, the Senior Land Registrar. We were also assisted 
in the preparation of the various passages on computerisation and 
technology by Mr Nicholas Bellord of Technology and Law Ltd., to 
whom we are very grateful. All the written evidence we received will 
be deposited in the Public Record Office for public inspection, subject 
to the necessary consents. 

1.4 We took the decision not to treat the subject matter of our discussions 
on this part of our work as confidential, in order to encourage public 
consideration of the issues under review. Accordingly, for example, . 
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the passages relating to HM Land Registry (see Part IV) were shown 
to the Chief Land Registrar in early draft form to enable him to 
comment on the substance. We have benefited from this, as also from 
various other comments received or published; in addition, we were 
able to draw on a number of relevant articles and reports which came 
to our notice, including the Conveyancing Annex 21.1 from the Report 
of the Royal Commission on Legal Services.^ Appropriate references 
to these can be found in the footnotes. 

1.5 We wish also to express our gratitude for the unstinting support we 
have received throughout from Nicholas Smedley our Secretary, 
assisted by Frances Barratt, whose appetite for and speed of 
consumption of the vast amount of work involved, although only too 
often constituting dry technicalities, seems in retrospect truly extra- 
ordinary. 

Terms of Reference 

1.6 We construed our terms of reference reasonably strictly but have had 
regard to the context of the Parhamentary Question'^ which led to the 
establishment of this Committee, as well as to Mr Austin Mitchell’s 
House Buyers Bill 1983 which preceded it and was then withdrawn 
(reproduced at Annex S). This construction accordingly required us to 
consider; 

(i) The simplification of conveyancing “so that the public can benefit 
from a quicker and cheaper system”.^ Our primary concern was 
nevertheless simplification, so we did not exclude from considera- 
tion aspects which might incidentally increase both costs and time 
taken (for example, professionally prepared plans for all transac- 
tions). We also accepted that our attention should be turned first 
to immediate simplification, that is changes which are feasible 
within the next 5 years or so, whilst bearing in mind possible 
long-term developments, especially since the two should so far as 
practicable be conceived as compatible. The ideal objective of any 
simplification of conveyancing must be to produce a system under 
which lay persons can if they so wish without undue risk buy and 
sell houses like shares, cars or other goods, within a reasonably 
short time and without the need for any assistance from legal or 
other advisers. At the same time, it has to be recognised that 
complexities often appear inherent in dispositions of land and 
may even be thought desirable in order to preserve flexibility of 
interests and ownership with the consequence that proper legal 
advice will then be necessary. Equally it should be recognised that 
not every transaction and not every consumer will benefit from 
too rapid a pace (see post, paragraph 1.13) 

(ii) The terms of reference referred exphcitly to “house transfer”, 
which we took to comprehend not only flats and maisonettes but 
also long leaseholds as well as outright sales. In other words, as 
with our First Report, we confined ourselves essentially to 
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considering domestic rather than commercial or agricultural 
conveyancing. However, it must be appreciated that various of the 
suggestions and recommendations will inevitably affect general 
conveyancing practice and procedure and not merely domestic 
conveyancing. 

(iii) Although we were apparently intended to direct our considera- 
tion purely towards the “practice and procedure” of conveyanc- 
ing it would have proved counter-productive, if not impossible, 
completely to exclude consideration of certain closely connected 
aspects of the substantive law. The House Buyers Bill had, we 
noted, dealt directly with certain legal obligations (see Qause 3 as 
to local land charges searches and Clause 4 as to vendors’ 
surveys). Accordingly, we took the view that wherever we could 
perceive scope for simplification through legislative changes we 
should properly identify the particular subject-matter and recom- 
mend its reference for further consideration to an appropriate law 
reform body such as the Law Commission (see post, Part VII). 

1.7 In addition we were to be required to consider any other matters 
referred to us following an Inter-departmental “wide-ranging review 
of the house transfer system, designed to identify ways to simplify and 
speed up the process... with appropriate public consultation”.^ We 
understand that this review was completed in October 1984 but did not 
identify matters appropriate for reference to us beyond those which we 
were already considering. No references were, in the event, made to 
us. 



1.8 In the light of all the above, we adopted the approach that, whilst 
simplification will inevitably benefit the consumer, our consideration 
of conveyancing should be undertaken principally with practitioners in 
mind; in other words, this Report is aimed not so much at the lay 
vendor or lay purchaser, as at the people ordinarily instructed to act 
for them, not only solicitors and other conveyancers but also estate 
agents, surveyors, banks and building societies. When preparing this 
Report, we therefore assumed a basic level of knowledge and 
understanding of the existing elements of a domestic conveyancing 
transaction. Those requiring a basic description of the process of 
conveyancing can refer to paragraphs 21.12 to 21.20 (including the 
chart) of the Benson Report.^ 



Scope of Consideration 

1.9 From the beginning we were conscious of the fact that, whilst this was 
by no means the first time, it must surely be the shortest time for a 
Report to be produced on the apparently perennial problems of the 
simplification of conveyancing.^ In the four months available after 
finalising our First Report we have done our best to produce a 
worthwhile consideration of a complex subject. At the outset, 
however, the pressures were such that we had no hesitation in 
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accepting the initial suggestion of the Royal Commission on Legal 
Services about Improvements and Simplification of Conveyancing 

“We consider that land law and conveyancing require continuous 
scrutiny by lawyers and laymen. There are always extant a 
number of useful but uncoordinated suggestions designed to 
make conveyancing cheaper, safer, more expeditious and more 
comprehensible. We suggest that the Law Commission, which 
has already received a number of such suggestions, is a suitable 
body to consider the reform of conveyancing law and procedure 
and that for this purpose it should be empowered to appoint a 
Conveyancing Standing Committee which should comprise not 
only practising and academic lawyers but also representatives of 
the building societies, estate agents, consumer organisations, 
developers and others. The task of the Conveyancing Committee 
would be to examine in the first place the suggestions for reform 
which have already been made to the Law Commission and to 
this Commission and which require consideration by a body 
which has more time and more expertise than we have been able 
to employ.”^ 

The Law Society, in its submissions to us, strongly supported this 
suggestion. 

1.10 We too entirely endorse this suggestion but would add that such a 
Committee should not be restricted to law reform but should also 
scrutinise and rule upon all aspects of conveyancing practice. It 
should be noted that the Law Commission, responding to the Benson 
Report in its own Report for 1979-80, commented as follows; 

“[One] of the Benson suggestions was that the Law Commission 
should set up a Conveyancing Standing Committee to be 
responsible for making recommendations aimed at simplifying 
conveyancing. We have given close consideration to this sugges- 
tion, and have discussed it with The Law Society. While we are 
broadly sympathetic to the suggestion, we could not, with the 
resources available, play an active part on such a Committee 
without seriously interrupting work on the various land law 
topics set out in Part II below. We have therefore decided not to 
pursue this suggestion, at least for the time being. 

We hope that in present circumstances the Law Commission will be 
given the resources necessary to enable them to take on the function 
originally proposed in the Benson Report. 



Need for Simplification? 

1.11 Our terms of reference involved an inherent preliminary question: 
does English conveyancing practice and procedure really need 
simplifying, even in the sense of making it quicker and cheaper? Thus 
the Law Commission in their Report on “Subject to Contract” 
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Agreements in 1975 considered possible changes in procedure and by 
legislation but first warned: 

“that there are clear dangers in altering a system which has been 
carefully designed, and which serves its purpose well in the vast 
majority of cases, solely for the reason that in exceptional (and 
perhaps temporary) circumstances the system is capable of being 
used unscrupulously.”^^ 

They then concluded by recommending no changes: 

“The main and overriding reason is that the “subject to contract” 
procedure is one which has been evolved in order to ensure that 
those buying and selling houses do not find themselves irrevoc- 
ably committed to a sale or purchase before being given the 
chance of taking advice, of making proper inquiries, searches and 
inspections and of making their financial arrangements. In the 
context of house purchase it is in our view of paramount 
importance that the law should place no fetter on the freedom of 
each of the parties, and in particular the buyer, to refrain from 
binding commitment if he so wishes. 

1.12 The warning from the Law Commission should certainly still be 
heeded. As the Institute of Conveyancers observed in its submission to 
us: “any attempt to reform the system in its entirety in one move could 
bring chaos into the house market”. 

1.13 Speed in the conduct of a conveyancing transaction is not always what 
the parties involved want or need: “A skilful lack of expedition may 
also on occasion be in the interest of the client, and might on an 
exceptional occasion justify some increase in the remuneration”.^*^ A 
submission from the CALUS Estate Agency research group concludec 
that:- 

“The current system is seen as being very effective in ensuring 
that purchaser and vendor are prevented from making unwise 
commitments (and this necessarily can take some considerable 
time) and, because of this, some lapse of time cannot necessarily 
be seen as being reprehensible.” 

Indeed, if sales and purchases of land were in practice made more or 
less instantaneously, it is likely that some consumer campaigners 
would be anxiously calling for “cooling off” periods to slow things 
down. 



Costs 

1.14 The Royal Commission, having received evidence on the question of 
whether conveyancing charges were excessive, stated “Our investiga- 
tions suggest that they are not”.’^^ We did not have any evidence that 
domestic conveyancing currently costs too much. Indeed, according to 
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our information, increasing competition amongst solicitors and others 
since the Royal Commission reported and particularly in the past year, 
had led to appreciable reductions in charges. 

Dissatisfaction and Difficulties 

1.15 Rightly or wrongly there is a considerable measure of popular 
dissatisfaction with the conveyancing system. Thus Which?, in an 
article “On the Move”, under the sub-heading “What’s Wrong With 
The System?”, said:- 

“One of the biggest headaches for home buyers and sellers is that 
the whole process takes too long. We found it took two and a 
quarter months on average to get to exchange of contracts after 
preliminary agreement on a deal, then a further month between 
exchange and completion.”^^ 

The main criticisms of the house buying system put to us were that it is 
both too slow and too costly and also that it generates uncertainty, 
whilst its complexity confuses and unnerves the customers involved. 

1.16 Such criticisms could of course be rejected as misconceived. We 
remained mindful of the basis on which we approached the first part of 
our terms of reference: 

“We have been guided in our thinking throughout this Report by 
the need to ensure adequate protection for the consumer. Buying 
a property represents for many people the most important 
financial transaction of their lives, involving large sums of 
money, sometimes to the extent of a person’s life savings and 
very often involving commitment of a substantial portion of 
future income for long periods in respect of mortgage 
repayments. 

Yet this does not mean that the situation should remain static. Not 
only can conveyancers improve their techniques, they can also seek to 
simplify the actual subject-matter with which they work. 

1.17 The difficulties in the way of improvements and simplification should 
not be understimated. The Royal Commission began the relevant part 
of their Report:- 

“We consider that there is force in the submissions made to us 
that, so far as possible, land law and conveyancing should be 
simplified. The problem is not easy. The present law could be 
substantially simplified only by extinguishing a number of 
existing rights and preventing the creation of such rights in the 
future. This would involve substantially restricting the freedom 
of contract which exists at present. The social reforms of recent 
decades have considerably extended the property rights of 
occupiers other than proprietors, especially spouses and tenants. 
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At the same time, the complexity of modem society has led to an 
extension of the obligations imposed on property owners and has 
increasingly placed restrictions on the use of land. The growth of 
planning law has resulted in local authority planning departments 
exercising functions which previously were the prerogative of the 
large landowner in restricting the development and use of 
land.”^^ 

The repeal of the Rent Acts or of the Town and Country Planning 
Acts, or better both, would obviously do much to lighten the load for 
conveyancers but equally obviously this consequence could not be put 
forward on its own as an acceptable justification for such repeals. 



Scope for Simplification? 

1.18 Accepting all these observations about the operation of present 
practices and procedures and with the benefit of having read the 
numerous submissions we received, we readily recognised that scope 
remains at least for speeding up domestic conveyancing. In particular, 
our attention was most frequently directed to two connected aspects of 
the transaction; first, the period of uncertainty lasting from initial 
agreement of a price until a binding contract is concluded (that is, 
between “subject to contract” and exchange); and second, the 
difficulties inherent in the creation of chains of sales and purchases 
attributable to the prevailing and understandable reluctance of the 
pubhc to own more or less than one house at a time.^^ Apart from 
these two principal problem areas, we were also made aware of 
numerous technicahties and complexities in existing law and practice 
which individually occasioned little delay or difficulty but which 
cumulatively constituted a considerable problem; the position of any 
such factors with a view to justification or abolition in the interests o 
simplification, clearly called for careful consideration. We should als( 
add that, in considering the scope for simphfying conveyancing, as in 
ensuring protection for the consumer, 100% certainty in all cases 
seems an unattainable objective. Accordingly, the philosophy which 
has governed our thinking in this Report has been the need to simplify 
conveyancing for the vast majority of transactions. Some proposals, if 
accepted, might give rise to additional complications in rare circumst- 
ances. However, we have not allowed this factor to inhibit our 
consideration of suggestions which will simplify the process of 
house-buying for 95% of consumers. 

1.19 Mention was also made of adversarial attitudes being adopted between 
the advisers to the two sides to a house transfer, and it was suggested 
that such attitudes could do nothing to smooth the transaction towards 
an amicable completion. While recognising, that most solicitors are 
co-operative (at least with other solicitors), the unhelpful nature of 
some of the answers to preliminary enquiries, for example, together 
with the inclusion of numerous unnecessary questions, does indicate a 
lack of consideration and an attitude of competitiveness rather than 
both parties’ representatives working together in conunon cause. All 

7 



Printed image digitised by the University of Southampton Library Digitisation Unit 



this may be attributable to the judicial assumption that there must 
necessarily be conflicts of interest between the parties.^® The sugges- 
tion was nevertheless made that considerable savings in time and 
money could be achieved if solicitors or other conveyancers were 
generally allowed to act for vendor and purchaser in the same 
transaction. This was considered by us for the purposes of our First 
Report,-^ where we were unable to agree whether or not to accept it 
from the point of view of consumer protection despite the savings 
which would ensue. The suggestion was also made that changes in 
practice or procedure, and perhaps law, should be considered if they 
might contribute towards co-operative attitudes being adopted, even 
though they might not in themselves do much for the simplification of 
conveyancing. We accepted this. 



Cheaper 

1.20 House transfer could always be made markedly cheaper as an 
independent exercise, separate from simplifying and speeding-up the 
practice and procedure of conveyancing. Thus the abolition of stamp 
duty, or even a reduction of the rate or a raising of the threshold, 
would obviously have an immediate effect in reducing the costs of 
conveyancing and would conform to the Government’s commitment to 
provide a cheaper system. We would have had not the slightest 
hesitation in supporting its complete abolition for domestic conveyanc- 
ing had we been wholly certain that such fiscal matters were within our 
terms of reference.^ Similarly, the fees charged by H.M Land 
Registry and by local authorities for their essential services in 
connection with the house transfer process might well be open to 
reduction or rationalisation. These possibilities we do regard as being 
within our terms of reference, and they are considered post, 
paragraphs 4.43-5 and 4.86-7. 



1.21 



Form of Report 

The miscellaneous and sometimes conflicting suggestions for simpli- 
fication received from various sources have been organised in this 
Report under the following headings: Part II Caveat Emptor? Part III 
The Scottish System, Part IV Registers, Part V Chain Breaking, Part 
^ Practical Points, Part VII Points of Law and Part VIII Flats and 
Other ^aseholds. Throughout these Parts of the Report the sugges- 
trons will not only be set out but also assessed in the sense of recording 
their merits and their drawbacks as argued and occasionally our own 
%iews will emerge. In particular, we have not hesitated in rejecting in 
the mam body of the Report those suggestions which are clearly 
unacceptable, undesirable or impracticable. However, it has to be 
pome in mind that the steps in any conveyancing transaction are often 
mter-dependent, so that an adjustment of one might cause counter- 
productive consequences elsewhere. Accordingly we withold our 
j^ihve recommendations involving changes in practice or law until 
t ^ ^ Conclusions. The rest of this Report contains 

wtiat we hope wiU be regarded as a useful collection and assessment of 
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suggestions both old and new for the simplification of conveyancing 
which practitioners and their organising bodies, central or local, will be 
able to consider and implement or reject for themselves. In other 
words, what follows should be read not only for its recommendations 
but also as source material, delineating as well as identifying “the 
scope for simplifying conveyancing practice and procedure.” 

1.22 Finally in this Introduction, we recognise that there exists no 
commitment on the Government’s part to take any action arising from 
what follows in this Report. It became more than apparent during our 
consideration of this limb of our terms of reference that conveyancing 
law and practice has since 1925 received a great deal of attention from 
various committees, commissions and other bodies, and that the net 
result of all their deliberations has not been very substantial. The 
primary blame for any inertia and inaction might well be thought to lie 
with successive governments rather than with other bodies concerned 
with conveyancing reform who have received little encouragement 
through legislation. Accordingly it would appear desirable for the 
Government specifically to set aside adequate Parliamentary time for 
conveyancing law reforms in the near future. Similarly, however, all 
those persons, bodies and societies able to control and modernise 
conveyancing practice or any aspect of it without waiting for legislation 
should no longer procrastinate or temporise. In the end this Report 
too will prove of no real use unless its recommendations are taken as a 
call not to prayer, but to arms. 
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NOTES 

1 . Written Answer given by the Solicitor-General, Sir Patrick Mayhew QC 
in the House of Commons, 17 February 1984 (Official Report, cols. 
347-8), relating only to England and Wales. 

2. Law of Property Act 1925, s.41. 

3. (1979) Cmnd 7648, referred to from now on as the Benson Report. 

4. Solicitor-General’s Written Answer-see note 1 above. 

5. Ibid., see col. 348, last para. 

6. Ibid., col. 347. 

7. See Annex A. 

8. Speaking in the House of Commons in 1922, the then Sohcitor General, 
Sir Leslie Scott, in his speech on the second reading of the Bill which led 
to the property legislation of 1925, described it as “the slow and gradual 
product of half a century’s work by legal reformers, building on existing 
foundations” (154 H C Deb (5th ser) 90 (1922)). In contrast the 
Committee whose Report in 1966 on Conveyancing Legislation and 
Practice in Scotland led to the Conveyancing and Feudal Reform Act 
1970 took a mere 2i years, holding only 46 meetings: (1966) Cmnd 3118. 

9. Benson Report, Annex 21.1, para. 2. 

10. In this connection reference may be made to the functions of the Rule 
Committee established under the Land Registration Act 1925, s.l44. 

11. Law Com. No. 107, para. 1.3(b). 

12. Law Com. No. 65, para. 4. 

13. /biif., para. 7. 

14. per Donaldson J., as he then was, in Property and Reversionary 
Investment Corporation Ltd. v. Secretary of State for the Environment 
[1975] 1 WLR 1504, p. 1511. 

15. Benson Report, para. 21.86. 

16. July 1984 p.305. The article identified four problems with the existing 
system - see Annex B. 

17. The First Report of the Conveyancing Committee (1984 HMSO), para. 
1.35. 

18. Benson Report, Annex 21.1, para. 1. 

19. “A man with two women loses his soul, a man with two homes loses his 
mind” - an old couplet from the Champagne region (New Statesman, 9 
November 1984) 

20. See Nash v. Phillips (1974) 232 EG 1219; also Moody v. Cox and Hatt 
[1917] 2 Ch. 71; Goody v. Baring [1956] 1 WLR 448; Gavaghan v. 
Edwards [1961] 2 QB 20; Smith v. Mansi [1963] 1 WLR 26; Neushul v. 
Mellish and Harkavy (1967) 111 SJ 399. 

21. Op. cit, paras. 3.51-2. 

22. See The Law Society’s Consultative Document, “The Reform of Stamp 
Duty.” An additional point that might be worth emphasising perhaps is 
that the imposition of VAT on solicitors’ and estate agents’ charges also 
adds to the cost of conveyancing. 
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PART II - CAVEAT EMPTOR? 



Introduction 

2. 1 The established rule in the law of contract is that a vendor is not under 
a duty to disclose material facts to a prospective purchaser^. This rule 
applies also to sales of land^. There are certain general exceptions to 
this rule, where failure to disclose a material fact might be a ground for 
relief: in particular, where the contract itself (e.g. insurance) or the 
relationship between the parties (e.g. solicitor and client) calls for the 
utmost good faith. In addition, there is one special but limited 
exception for sales of land: a vendor is under an absolute obligation to 
disclose any latent defects in his title. These defects are incumbrances 
and other adverse matters of title which a prospective purchaser could 
not discover for himself by inspecting the property with reasonable 
care.^ 

2.2 The legal and practical consequence of this caveat emptor rule is to 
place the onus upon prospective purchasers, in their own interests, to 
make the fullest possible investigations, by way of searches, enquiries, 
inspections and surveys, about the physical state and condition and 
legal use and occupation of the land and buildings which will be the 
subject matter of the contract."^ It was submitted to us that this 
consequence ought to be considered inequitable, in that it seems unfair 
that purchasers should bear the risks of unknown and undisclosed 
matters even though vendors may reasonably be expected to possess 
all necessary knowledge of the facts relevant to the sale of their 
property. Further it was put to us that the need for prospective 
purchasers to carry out such investigations before binding themselves 
was in practice a major factor contributing to the uncertainty and 
length of the period between initial agreement “subject to contract” 
and eventual exchange of contracts. 

2.3 Accordingly, to produce an equitable distribution of the risks and to 
reduce that period of uncertainty before contract, many submissions 
proposed, in effect, that the caveat emptor rule should be reversed to a 
greater or lesser extent. Thus a significant number actually proposed 
that vendors should be put under a general duty of disclosure of all 
material facts affecting the property to be sold. A greater number of 
submissions merely proposed that certain specific matters should be 
disclosed, in particular that vendors should be obhged to carry out 
local searches and enquiries, obtain answers to standard enquiries 
before contract and to commission a survey at the time of putting the 
property on the market. However, the cumulative effect of requiring 
vendors to supply the results of these specific matters clearly could 
equate to a general duty of disclosure (some submissions would 
include for example commons registration, index map, fair rents and 
companies searches). Any such duty, general or specific, could be 
imposed either as an accepted aspect of ordinary conveyancing 
practice, supported by appropriate conditions of sale, or as a matter of 
law by statute. The obvious objective of these submissions, apart from 
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simply shifting burdens from purchasers to vendors on equitable 
grounds, was to remove or reduce the need for purchasers to spend 
time and money in pre-contract investigations which might ultimately 
prove abortive. An incidental benefit of the changes canvassed in these 
submissions would be that vendors, required by practice or law to 
market their properties with a great deal of relevant information made 
available for purchasers, ought to become accustomed to giving 
instructions and taking professional advice from the very beginning of 
the prospective transaction.^ 

2.4 Consideration will be given first to the various specific matters which it 
had been submitted should be disclosed or supplied by vendors to 
prospective purchasers. 



Searches and Enquiries 

2.5 Notwithstanding the obvious reasons for supporting the substantial 
submissions received favouring the proposal that vendors should, in 
effect, supply with a draft contract replies to local searches and 
enquiries and to standard preliminary enquiries, certain potential 
difficulties were also identified: 

(i) The replies to local searches and enquiries may become out of 
date: it would not appear practicable to provide for a priority 
period during which prospective purchasers would not be 
affected by changes or new entries; nor would it appear in the 
pubhc interest to attempt to inhibit local authorities and other 
bodies in this way from the performance of their proper 
functions. But the absence at present of any priority period 
already gives rise to similar problems with purchasers’ own 
searches and enquiries: we understand that in practice, depend- 
ing on the circumstances, they are regarded as remaining 
sufficiently reliable for at least one month and perhaps two, but 
not longer. The experience of practitioners suggests that fresh 
searches and enquiries rarely indicate any change and so there 
would be little risk of rescission if purchasers exchanged subject 
to such searches (i.e. where the vendor’s searches and enquiries 
were thought out of date). 

(ii) An acceptable up-dating procedure would be difficult to devise. 
If such procedure were to involve in substance fresh searches and 
enquiries, there would be no savings of time or money - on the 
contrary indeed. Replies to telephone enquiries would be 
possible so far as local land charges are concerned but could 
create administrative problems. Telephone replies would at best 
be difficult for the other enquiries (at least pending the 
information being computerised), since the information is 
normally held by local authorities in various separate depart- 
nients. ^ alternative approach of requiring local authorities to 
give notification of any changes subsequent to the date of replies 
to searches and enquiries would introduce administrative com- 

12 



Printed image digitised by the University of Southampton Library Digitisation Unit 



plexities and resource implications for local authorities which 
would lead to increased fees. However, any difficulty with 
up-dating can be expected to disappear with the extension of 
computerisation to local authorities’ records and the consequent 
facilities for instantaneous up-dating and on-line searching (see 
post, paragraph 6.17). 

(iii) The average saving in time attributable to vendors rather than 
purchasers making local searches and enquiries would be some 
two weeks only, and other aspects of the transaction (e.g. 
mortgage arrangements or linked sales and purchases) will 
normally cause greater delay. Against this might be put the point 
that, where a vendor’s search does reveal matters considered by a 
particular purchaser to be adverse, the purchaser would with- 
draw at a very early stage in the proceedings. Further, we 
understand that some local authorities do take considerably 
longer than two weeks to issue replies to searches and enquiries 
(cp. post, paragraph 4.78) so that some saving may be possible 
through these changes. Finally, this suggestion would remove 
delays presently occurring where purchasers’ solicitors do not 
initiate the search immediately on receipt of instructions to act. 

(iv) The standard forms used for local enquiries, with the optional 
additional enquiries, might not be regarded as generally 
appropriate where vendors are, in effect, obtaining and sup- 
plying information for prospective purchasers and could not be 
expected to ask additional questions which might reveal adverse 
information. The same would be true of the form for the 
standard preliminary enquiries raised on behalf of purchasers. 
This cannot, though, be regarded as an insuperable difficulty, 
since the forms could always be redrafted after consultation by 
the bodies responsible for them. 

(v) Prospective purchasers and their advisers not infrequently wisL 
to make further special enquiries not covered in the standard 
forms. Clearly such further enquiries of local authorities could 
not properly be precluded but it would be perfectly possible for a 
purchaser to enter into a contract which was conditional on the 
replies to the specified enquiries. As to special enquiries of the 
vendor, the Isle of Wight Law Society submitted a so-called 
“Conveyancing Protocol” which, according to our information, 
is generally considered to be working well and which provides 
that, the vendor’s solicitor having sent at the commencement of 
the transaction rephes to standard preliminary enquiries, “the 
purchaser’s solicitors will not raise and the vendor’s solicitors will 
not reply to any additional enquiries save as to observations 
arising out of these replies.” However, it is apparent that this 
could not bind a prospective purchaser to proceed and might not 
protect his solicitor from a charge of professional negligence if 
the transaction did proceed without relevant enquiries having 
been made. 
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Vendors’ Surveys 

2.6 The House Buyers Bill (1983) embodied the proposal that vendors 
could cause “a report to be prepared with respect to the condition of 
the property or its value (or both), with a view to the report being 
made available to prospective purchasers” and made provision for the 
liability of surveyors to purchasers (clause 4) and for the acceptance of 
the report by building societies (clause 5) . Submissions were received 
directly supporting this proposal; Consumers’ Association, for exam- 
ple, argued that the advantages of a vendor’s survey would be that: 

“the buyer would not have to wait for his own survey to finalise 
price negotiations or the decision to proceed; repeated surveys 
on the same property would not be a problem in the event of 
deals falling through; if the survey included a valuation for 
mortgage purposes acceptable to the lenders, this would obviate 
the need for a separate valuation and could speed up mortgage 
applications.” 

2.7 The proposal is not novel. It was considered by the Law Commission 
in 1975 in their Report on “Subject to Contract” Agreements in some 
detail, “because laymen, in particular, tend to be attracted by it”.^ The 
following was stated: 

“The advantages of the proposal, if adopted, would be that if 
purchasers and potential lenders came to rely on such a survey as 
a matter of course, one of the factors which delays exchange of 
contracts under the present procedure would be eliminated. It 
would also save the expense of employing two surveyors in those 
cases in which both the purchaser and his mortgagee now have 
separate surveys. It would also avoid having more than one 
survey in any case where there was a succession of prospective 
buyers each of whom might otherwise have borne the cost of a 
separate survey.”^ 

2.8 Nevertheless the Law Commission proceeded to reject the proposal, 
because: 

“Attractive as the proposal may be in theory, we think that from 
a practical point of view it has such serious drawbacks that we 
could not recommend it. Our reasons are as follows :- 

(a) Sellers’ surveys will save time and expense only if buyers and 
their mortgagees feel they can rely on them. The main objection 
to the proposal is that we do not think that it is realistic to expect 
buyers and mortgagees to have full confidence in any survey that 
has been obtained by the seller, whatever the qualifications of 
the surveyor. The interests of the seller, on the one hand, and 
those of the buyer and his mortgagee, on the other, are in direct 
conflict, particularly where advice is sought as to the value of the 
property in question. It would be unreasonable to expect such 
advice to be found in a seller’s survey and yet it will always be 
required by a lender and will sometimes be wanted by the buyer. 
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Moreover, the seller may not wish to show to a potential buyer a 
report which finds fault with his property or makes it look as if he 
is asking too high a price for it; but it is just such a report that the 
buyer would like to see and make use of in negotiations. It is 
unlikely that any system of sellers’ surveys could replace the 
present system under which those who require surveys obtain 
them for themselves. 

(b) Even if that objection did not exist, we do not think that any 
standard form of survey would satisfy many of those who now 
obtain a separate survey for themselves. We are told that those 
who buy their houses with the help of a mortgage from a building 
society rarely obtain separate surveys - and this accounts for a 
very high proportion of buyers of houses. The buyer who is likely 
to want his own survey will usually be a person of some means 
buying a more expensive property. Such a person will, we think, 
almost invariably want the survey carried out by somebody of his 
choice and on his specific and, perhaps, detailed instructions. 
Not only will he want to know that the property is structurally 
sound but he is likely to require advice on the seriousness or 
otherwise of defects that the survey may reveal and to know how 
much it will cost to remedy them. Alterations may be envisaged, 
and the surveyor’s advice as to whether or not they are feasible 
will be needed. We cannot see a seller’s survey being suitable for 
this type of buyer. 

(c) Any standard form of surveyor’s report, if it were to have any 
chance of being generally accepted, would have to deal with 
everything that even the most meticulous buyer (or mortgagee) 
might want to know about the property. It would presumably 
have to cover matters such as the state of the wiring and the 
drains - matters on which a surveyor will usually have to obtain 
the opinion of somebody else. This would all add to the cost of 
the survey. 

(d) So far as those lending money to buyers of houses are concerned 
the survey which they want is essentially different from that 
which a prospective owner-occupier of a house requires. It is 
likely to be more in the nature of a valuation than a full survey . 
The lender is not going to live in the house. All he wants to know 
is that if the buyer defaults on his payment the house can be sold 
for such a sum as will enable the outstanding loan, interest and 
any costs to be recovered. Representatives of building societies 
tell us that for their purposes the qualifications of the surveyor 
are of secondary importance. What they want is the advice of 
somebody who is known to them to be knowledgeable on 
property values in the locality. A seller’s survey would be 
unlikely to be suitable for their purposes. 

(e) The survey obtained by a lender is almost invariably paid for by 
the borrower. Those buyers who at present pay only for the 
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mortgagee’s survey would not, we are sure, welcome the 
possibility of having to pay for a much more expensive seller’s 
survey as well.”^ 

2.9 The Law Commission added that, even if the use of vendors’ surveys 
were to become the general practice, this would not necessarily reduce 
the period before exchange of contracts because other time-consuming 
things, such as local searches and enquiries, still have to be done.^ 

2.10 In addition, representations were received from the Royal Institution 
of Chartered Surveyors in opposition to the proposal. The Institution 
expressed the belief that vendors’ surveys “would be undesirable in 
principle and unlikely to work in practice”; their arguments in support 
of this position may be summarised as follows; 

(a) Surveys are usually carried out within a few days of instructions 
being received, and so it cannot be claimed that they cause delay. 

(b) While some properties may be surveyed a number of times by 
different prospective purchasers, only 20% of purchasers actually 
commission a survey. 

(c) Vendors’ surveys could not include a valuation because this 
would restrict their freedom to ask their own price. In any event, 
purchasers and lenders could not be sure that such a valuation 
was acceptable to them. 

(d) If a vendor’s survey were to be of any use, it would have to be 
comprehensive. The expense of this would be a disincentive for 
the vendor, particularly as the survey might not be favourable to 
him. 

(e) A surveyor could not, under the Building Societies Act 1962, 
survey and act in the sale of the same house. This might cause 
surveyors some reluctance to carry out vendors’ surveys. 

(f) Surveys and valuations sometimes become out of date quite 
rapidly. 

(g) Vendors might put pressure on surveyors to produce a more 
favourable report than would normally be produced if a 
purchaser was instructing the surveyor. 

2.11 Beyond these arguments the points were made that to require surveys 
in 100% of house sales would impose (1) substantial additional 
expenditure in the 80% of transactions where at present purchasers do 
not obtain an independent structural survey and (2) a severe strain on 
the surveyors’ profession, whose available members might prove 
insufficient in number to undertake this work without unacceptable 
delays. 
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2.12 Against these arguments and other points the following were put; 

(a) Surveyors, as highly cjualificd professional people, should be able 
to maintain objectivity and independence and to resist pressure 
from one party to influence a report. 

(b) While all purchasers who seek a mortgage advance are currently 
required to pay for a valuation, this exercise is primarily in the 
interests of the lender and may not provide purchasers with 
sufficient security so far as their own interest in the property is 
concerned. The proposal for a vendor’s survey would encourage 
structural surveys in all cases, which should be regarded as a 
commendable objective. 

(c) With “one stop shopping” imminent, where estate agents, 
conveyancers and surveyors may all operate in association from 
the same premises, the overall cost of conveyancing (which could 
include surveys) should fall, and the availability of surveyors 
might increase. 

(d) A house offered for sale with the results of a structural survey 
supplied would be more marketable than one which required the 
purchaser to make his own arrangements. 

2.13 There is of course nothing now to stop a vendor commissioning a 
survey report for the purposes of supplying copies to potential 
purchasers. There is no evidence of this occurring in practice to any 
extent and the potential liability of the surveyor to anyone relying on 
his report may not be entirely clear. Further the proposal for 
vendors’ surveys in all cases, whatever its other merits, clearly could 
not have the overall effect of rendering conveyancing less expensive. 



General Duty of Disclosure 

2.14 In its submission to us, Halifax Building Society offered the following 
conclusion: 

“A positive duty should be imposed on the vendor by a change in 
the substantive law to disclose all material facts relevant to the 
property and the rule ‘^caveat emptor” should be reversed.” 

The Halifax elaborated on this proposal as follows: 

“The vendor should be under a positive duty to disclose all 
material facts of which he is aware or ought reasonably to be 
aware and which if disclosed to the purchaser might be 
reasonably supposed to be likely to influence him in whether or 
not to conclude the contract. A failure to disclose should give the 
purchaser the same remedies as an action for misrepresentation 
which are either damages or rescission or in certain circum- 
stances both.” 
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2.15 This approach corresponds with that indicated as the present law in 
dicta of Lord Grantchester Q.C. in Sakkas v. Donford Ltd.^^ that: 



“a vendor of land is under a duty to disclose to a purchaser all the 
latent defects affecting the property sold, that is to say all the 
material facts adversely affecting the price to be paid.” 



However this was obiter and appears wider than the established rule of 
discteiire for sales of land which is confined to latent defects in title. 
Aaxjrdingly, to achieve beyond argument any general duty of 
cfiscteure, a change of either law or practice would be necessary. 



2.16 The law could be changed by a statute (cp. Sale of Goods Act 1979) 
implying the requisite terms as to title, quality and description of the 
property sold, perhaps doing so by a new set of statutory conditions of 
sale and restricting variation or contracting out (cp. Unfair Contract 
Terms Act 1977 as to reasonableness). Alternatively, a general duty of 
disclosure could be imposed on vendors as a matter of practice by the 
incorporation of appropriate conditions of sale. This change might not 
seem too radical. Thus even at present The Law Society’s Conditions 
of Sale (1%4 Revision) include quite extensive warranties of disclosure 
o<n the part of vendors covering local authority matters and easements 
etc. " These warranties do not extend to the physical condition of the 
prof^rty^,^ which a purchaser generally contracts to take “as it 
stands”. However, this is not so as to property constructed or 
converted by the vendor^'* and arguably there is already a duty in tort 
on a vendor in effect to disclose “known latent and dangerous or 
potentially dangerous defects in his premises, whether created by work 
done, neglect in the upkeep of the premises or otherwise. 



2.17 The su^ested advantages of a general duty of disclosure reversing the 
""caveat emptof" rale include the following: 



(a) vendors would be encouraged and become accustomed to taking 
appropriate professional advice at an early stage, so obviating 
later delays and difficulties; 



(b) veiidbp would be well advised in their own interests to 
romniKion and supply a structural survey, not in every case, but 
only where known circumstances reasonably call for one; 



it) 



iaformatioii as to other material facts, including matters to be 
reveled by krcal searches and enquiries, would necessarily be 
supplied With or before the draft contract; 




the draft £»ntract would become general; 



™ *° “<1™“ before contract should 
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2.18 However, in order for such suggested advantages actually to save time, 
purchasers would have to be prepared to exchange contracts uncon- 
ditionally and immediately. In particular, their financial arrangements 
would have to have been concluded. This would involve prospective 
purchasers in obtaining, before negotiating any purchase, the offer of a 
mortgage advance, albeit subject to valuation, or accepting the 
necessity for bridging finance in due course (see post, paragraph 2.26). 
Other problems could be experienced, firstly, as to a precise and 
workable definition of the material matters to be disclosed and, 
secondly, as to the exact extent of a vendor’s duty to disclose matters 
of which, in effect, he only has constructive knowledge. As to the 
former, it appeared that the mere reference to matters “adversely 
affecting the price to be paid”^^ would not effectively avoid any risk of 
litigation where disputes did arise after contract. As to the latter, 
comparative reference could be made to the Law Commission’s 
Report on Non-Disclosure and Breach of Warranty in Insurance Law 
(1980) which states: 

“In our view an insured should not be entitled to say that he did 
not know facts which were obviously relevant and easily 
ascertainable by him. However, the insured should clearly not be 
obliged to mount elaborate investigations within the whole 
spectrum of material facts. What we recommend is that he should 
be assumed to know a material fact if it could have been 
ascertainable by reasonable enquiry and if a reasonable man 
^ppl^ng for the insurance in question would have ascertained 

If this were adapted to read “vendor” instead of “insured” and 
“selling the property” instead of “applying for the insurance”, it could 
form a reasonably clear statement of the extent of an acceptable legal 
duty of disclosure but again might not avoid litigation. 

2.19 Further, the suggestion of a general duty of disclosure being imposed 
upon vendors may well be thought by practitioners to be too radical an 
alteration of a well understood relationship between the parties to a 
sale of land. It might also have the effect of compelling vendors to 
commission surveys in all cases, whereas at present in 80% of cases no 
structural survey is undertaken; this would be a significant addition to 
the costs of conveyancing. This could particularly be so if the reversal 
of the caveat emptor rule were to give rise to a penal liability for 
substantial damages for loss of bargain being recovered from a vendor 
by a purchaser who ne^ected to take elementary precautions on his 
own behalf against buying “a pig in a poke”. 



Rescission 

2.20 ^ apparently similar but significantly different approach to achieving 

in practice the disclosure of material facts by vendors to prospective 
purchasers would be by means of conditions of sale, statutory or 
standard, enabling rescission by a purchaser after contract if any such 
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facts came to light. At present both The Law Society’s Conditions of 
Sale 1984 Revision (No. 4 Opportunity to Rescind) and the National 
Conditions of Sale 20th ed (No. 3 Purchaser’s Short Right to Rescind) 
do in fact contain such conditions. Apparently they were included in 
response to a considerable demand from the solicitors’ profession, but 
they only apply if a special condition so provides and our understand- 
ing is that in practice they are rarely used. Their obvious purpose and 
effect where used is to enable immediate exchange of contracts 
without awaiting the outcome of any searches, enquiries or surveys as 
to matters within the conditions. Of course prospective purchasers 
would still have to be ready to exchange in so far as their financial 
arrangements were concerned. Thereafter the discovery, in effect, of 
any adverse material matter would allow rescission by the purchaser 
plus recovery of any deposit paid following rescission but without 
finalising the vendor in damages. Here the suggestion mi ght be noted 
that, following rescission, a vendor could legitimately be made liable 
to the purchaser in respect of abortive incidental expenditure. In any 
case, the incorporation of such conditions could be expected to 
encourage vendors to make the fullest possible pre-contract disclosure 
of material facts so as to avoid or minimise the risk of a purchaser 
sute«|uentiy rescinding. 

2-21 Accordingly the suggestion was made that the optional conditions of 
sate (or redrafted conditions achieving substantially the same effect, 
Imt t^tening up the definition of material matters) should become’ 
either in practice or in law, a standard part of ordinary conveyancing 
transactions. It would remain possible for vendors to contract out of 
such TOnditions of sale to avoid the risk of rescission, although this 
delay-inducdng conduct cxiuld be restricted to circumstances where it 
was reasonable to do so (cp. Unfair Contract Terms Act 1977). The 
uiK^rtainty for the vendor arising from the possibility of rescission 
c»uld be reduced by a suitable shortening of the period during which 
the conditions of sale can be relied on by a purchaser (say to 1 or 2 
«^ks). The net result of rescission being available but without 
subst^tial damages, and of disclosure being encouraged, could 
c«ic«vably that transactions would tend to be conducted more 
openly and with co-operation between the parties and their respective 
Mwsei^ than m the present allegedly adversarial manner 



2.22 



early exchange of contracts, 
whch would by^ the problems of definition inherent in the 
approach, b tte simple provision, presumably by statute but 

S durin. ^ “cooUng-otr period (say 5 working 

S or “““ rescind for whatsoever reason 

whTi “sreement would be entered into at the stage 

^ make an agreement “subject-to-contract”. 

tte cooIn^^fT period the purchaser would have an 
oi^rtumty of satisfymg himself as to his own arrangements and 
danfymg any aspects of the matters disclosed by the vend“co”d 

a) 
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2.23 



2.24 



2.25 



withdraw from the transaction without giving any reasons. If the 
purchaser did not withdraw druing the period, the contract would 
become binding and enforceable. This would, however, leave a vendor 
in uncertainty during the “cooling-off” period, as rescission would 
depend upon the purchaser’s whim rather than predictable circumst- 
ances. “Cooling-off” should, therefore, be mutual, with either party 
able to withdraw. If coupled with the earlier suggestion for vendors’ 
searches and enquiries this might be a desirable simplification in 
certain circumstances. Nevertheless, this suggestion is open to the 
objection that it increases potential post-contract uncertainty, albeit 
for a limited period. 



Other Devices 

Various other devices have been suggested in the past, or were raised 
in the submissions which we received, for reducing the scope for 
“gazumping” in “subject to contract” agreements. Many of these were 
considered fully by the Law Commission in their 1975 Report, and 
their reasons for rejecting them are given in detail there. Other 
suggestions put to us included “arrangements” and “exchange of 
certificates”. The first idea, put forward by the Institute of Conveyan- 
cers, was for an arrangement which would “commit both seller and 
buyer to a “pledge” with security of a specified sum... e.g. £100 or 
£150. In default the injured party can recover this sum against all 
expenses incurred.” However the Law Commission had considered 
the suggestions of making “subject to contract” agreements legally 
binding as contracts, the reimbursement of expenses, and compensa- 
tion for disappointment (all of which bear a close similarity to the 
present idea), but rejected them for reasons which appear still valid. 

The second proposal, put forward by the National Association of 
Conveyancers, was essentially a rather elaborate procedure to 
demonstrate good faith, whereby the vendor would provide the 
purchaser with a “certificate of sale” giving details of the property’s 
basic structural condition, local searches and title, and the purchaser 
would provide a “certificate of purchase”, giving details of his financial 
status. The certificates would then be exchanged as a form of 
provisional agreement, although this would be “without loss of the 
ability of either party to reconsider or withdraw if considered 
necessary.” It is however difficult to see any advantage being gained 
from adopting this proposal, as it binds neither party to keep to the 
agreement in any effective way. The suggestions for earlier binding 
contracts with appropriate conditions of sale or “cooling-off” periods 
and limited rights to rescind are thought to represent a more 
acceptable approach to the problems of “subject to contract” 
agreements and “gazumping”. 

A final approach suggested was one involving a legal obligation on the 
parties to a “subject to contract” agreement to negotiate in good faith. 

ertam recent decisions concerning local authorities give some 
indication of how this obligation might in particular circumstances be 
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enforceable.^® However this concept appears to be still too nebulous 
for current practical purposes. 

Subject to Mortgage Valuation 

2.26 The corollary of imposing directly or indirectly an obligation of 
disclosure upon a vendor so as to enable early exchange of contracts 
must be an obligation upon a potential purchaser to be ready to 
exchange. Given disclosure by the vendor and a right to rescind or 
resile, the factor most likely to inhibit a purchaser from proceeding 
immediately to exchange of contracts, chains apart (see Part V), is the 
need to obtain mortgage finance and the related need for a valuation 
to be obtained on behalf of the building society or other lender. 
Accordingly an effective way of avoiding delays attributable to the 
purchaser would be for him to obtain, in advance of “house-hunting”, 
an offer of a mortgage loan based essentially on his own credit- 
worthiness but subject to the valuation of the particular property 
eventually selected and the availability of funds at the appropriate 
time. 

2.27 HalifM Building Society in its submission to us drew attention to the 
practice in New South Wales: 

“a purchaser needing building society finance [makes] an 
application for a mortgage up to a specified amount before 
finding a property to purchase. On payment of a non-returnable 
reservation fee the lender carries out a status check and makes 
available a mortgage offer subject to the purchaser finding a 
property which will on valuation be no less than the amount 
stated in the offer... . The mortgage offer is subject to a time limit 
and if it is not taken up the reservation fee is lost.” 



2.28 



2.29 



Halifax went on to observe that “building societies should ensure 
that theu procedures are streamlined” accordingly. We understand 
at It IS already good building society practice to discuss with 

amount of mortgage loan for which they 
would probably qualify. The suggestion is that this could be developed 
a stage further, so that a purchaser could obtain a written mortgage 
valuation and availability of funds, which he could 
evidence of serious status. The building 
^ to ^Sreement of the price between the parties, hi 

We to obtain a valuation within one week (i.e. five working davs) 

vendors’ disclosure (i.e. searches Ld 

ScTotJ ^ for sale, 

^bject only torthe condition of a sufficient mortgage valuation reoort 

being obtained within a week. It would also avoW the 3em 

surveyf(seT“s” 

Association that offers 
mortgage loan based on credit worthiness, but subject to the 
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valuation of a particular property, could be produced by banks and 
that this could be done within 24 hours for existing customers. Concern 
was expressed, however, that such letters could be mis-used by 
customers having no serious intention of purchasing properties but 
wishing to have some proof of their credit-worthiness. Further, the 
issue of such letters would, we were told, increase the proportion of 
funds committed to house purchase as against funds actually lent and 
could have an adverse effect on banks’ ability to allocate funds to this 
sector. This latter point is similar to the practical problem which, 
according to the submission we received from them, accounts for the 
Building Societies Association’s opposition to schemes of this sort: 

“Even the giving of promises subject to valuation is, in the 
Association’s view, impracticable. A society could find itself 
making appropriate promises when it was flush with funds only to 
find that they were sought to be taken up when money was tight. 
Loans might then not be possible and the intending borrower 
would be let down. To keep track of promises made would be an 
unacceptable administrative burden for societies quite apart from 
their being in the borrower’s hands as to whether or not he 
replied to the society’s enquiries. It is true that a society has to 
keep track of offers of advance which it has issued but there the 
society is dealing with people who are substantially committed 
and who have, at least to the extent of the valuation fee, put their 
money where their mouth is!” 



2.30 This might be found unconvincing. The use of time-limits, as in New 
South Wales, would effectively put the borrower in the hands of the 
society, and not the other way around, and with the computerised 
systems operated by many societies the automatic lapsing of offers not 
taken up should not put “an unacceptable administrative burden” on 
building societies. As for putting “money where their mouth is”, the 
New South Wales system of reservation fees would involve a similar 
commitment - it might even be possible for valuation fees to be paid in 
advance by the intending borrower. 

2.31 In spite of this, there still remain the potential difficulties caused, for 
example, by sudden shortages of funds occurring if promises have been 
made, which would not be easily overcome. In contrast “a certificate 
of mortgage ability (that is, an offer of a mortgage loan subject to 
valuation and availability of funds) would be effective in a great many 
cases, and in all cases would, after the valuation (but pending 
availability of funds), facilitate the purchaser obtaining bridging 
nnance as the promise of a further mortgage would mean that any 

bridging loan obtained by the purchaser would not need to be entirelv 
open-ended. ^ 



Trade Descriptions Act Principles Applied to Sales of Land 

2.32 A suggestion that has been made occasionally during the past few 
years is that the principles of the Trade Descriptions Act 1968 should 
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apply also to sales of land. Legislative amendment would be required 
as the Act currently relates primarily to “goods” and is drafted in 
terms not appropriate for houses or land. The Act does, however, 
apply to certain misdescriptions concerning services, accommodation 
and fecilities. Its application is confined essentially to transactions “in 
the course of any trade or business” which, although potential^ 
applicable to house sales by estate agents and property centres, 
would not be relevant to the 20% of sales currently made by private 
vendors. Such a distinction might be thought inequitable if any change 
were made to the law here. 



2.33 There would be obvious advantages for purchasers, if not for vendors, 
in providing that false statements as to the property sold should give 
rise to some criminal liability as, inevitably, this would lead to greater 
candour in general in transactions. Against this, however, must be put 
the doubt as to how far such a proposal would go towards simplifying 
conveyancing practice and procedure, bearing in mind that misrepre- 
sentations may already lead to civil remedies. 



Auctions 

2.34 Two different suggestions for overcoming the problems of delay and 
uncertainty in current conveyancing practice were also made to us, 
somewhat in the form of “miracle cures”. The first was that the 
problems of “subject to contract” agreements and of “chains” could 
be solved at a stroke by insisting, as a matter of law, that house 
transfers must involve auction sales in all cases. This change could of 
course be achieved in practice straightaway if vendors were so advised 
and so wished. It is plainly doubtful how far this would appeal to 
purchasers still desiring in their own interests to make pre-contract 
enquiries, searches and inspections and to arrange finance. Neverthe- 
less the auction sales proposal should not be dismissed out of hand if 
only because it differs little in substance from the often commended 
Scottish systeni of sealed bids (see post, paragraph 3.2), and similarly 
sale by tender is often used for commercial properties; if auction sales 
were adopted more frequently in the domestic market, they would 
bring the advantage of immediate certainty for both parties (although 
there would be some increase in the costs involved for the vendor and 
the price might be expected to differ, higher or lower, from one agreed 
by private treaty). 



Log Books 

2.35 A second panacea, popular in some quarters, is the idea of a 
“log-book” as for cars (cp. cartoon). In essence, each house-owner 
should hold a document (or in due course a micro-computer disk) 
fulfilhng one or both of two functions. First it could certify his or her 
title, stating the legal ownership, freehold or leasehold, and including 
the bene& and burdens of easements and other encumbrances or 
charges. Second, it could contain information about the house and 
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property in relation to its structural condition, electric wiring, drains, 
fuel consumption etc. However, the former function is already 
performed by Land or Charge Certificates in registered conveyancing 
and there still seems no sufficient justification for requiring such 
certificates in unregistered conveyancing in the interim pending 
universal registration of title: a third system of conveyancing could not 
constitute simplification. The still-birth of The Law Society’s “Title 
Certificate Book Scheme” in 1966 should be remembered but not 
mourned in this context. The second function in substance expects 
householders to be prepared to make the fullest disclosure of relevant 
facts to potential purchasers, recording the details in one particular 
document which might have to be conscientiously kept up to date over 
many years of ownership for this sole purpose. This is expecting rather 
a lot of most people and acceptable sanctions would appear difficult to 
devise. Nevertheless, adopted as “good practice” rather than as a 
miracle cure it might assist in encouraging vendors to disclose more 
when selling their property. We have considered disclosure by vendors 
generally ante, paragraphs 2.14 to 2.19. 

2.36 The Royal Commission on Legal Services in Scotland also rejected the 
idea of a log book system in its Report:- 

“One suggestion which has been made to us in evidence, but 
which we do not feel should be pursued, is that conveyancing 
should be done on a log-book’ system. The proposal depends on 
an analogy between, say, a motor car or a boat and a house when 
it comes to the processes involved in changing ownership. It is 
said that some people pay less or no more for a house than for a 
car or a boat and that, although cars or boats being movable may 
be more easily stolen, the change of ownership is affected by a 
much simpler process than that for a house. The suggestion is 
that there should be a registration form which would serve as a 
certificate of identity for the property and also as a certificate of 
ownership for the proprietor. This form would be forwarded to a 
register of titles for alteration and stamping together with a form 
signed by both parties when a change of ownership was being 
made. If a mortgage on the property were involved the lender 
would hold the certificate. However, such a system could not 
extend to all properties. Ownership of a house or flat (apart- 
ment) includes ownership rights in the land on which the building 
stands and consequently involves a variety of relationships with 
other proprietors. When objections of this kind were raised with 
those who proposed the system, they suggested that the 
simplified system should apply only to certain types of property 
which would not involve, for instance, the complicated rela- 
tionships which exist where there is common ownership of parts 
of a property, for example, in a tenement block of flats or 
apartments. We do not accept that such a simplification should 
be available only in the case of certain properties; and, in any 
case, we believe that the Land Register will meet most of the 
criticisms of the present system made by those who advocate a 
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‘log-book’ system and will provide a more comprehensive means 
of simplifying the conveyancing process. 

2.37 On the other hand, we received a submission from the Anglia Building 
Society supporting the suggestion, although recognising certain limita- 
tions 

“In the absence of a vast policing bureaucracy it is not realistic to 
envisage home ownership changing hands conditional upon a log 
book being in existence for every property from a certain date.” 

However, a statutory log book for new dwellings marketed after a date 
to be fixed in legislation was suggested. The submission concluded as 
folio ws:- 

“. . . the “log book” concept should be investigated in detail for 
a new dwelling and coupled with the philosophy that the seller 
will eventually be responsible for the quality of the article that he 
sells.” 

2.38 We received from one company an example of a Property Log Book 
which was being marketed (at a cost of £1.95) “intended as a hand 
book for the home owner and not as an over-technical publication.” 
Such a non-statutory “informal” log book could assist in the 
transferring of information from one owner to the next, but if 
formalised would encounter the difficulties we have identified relating 
to the maintenance of the record and the sanctions for not doing so 
properly. 

2.39 A final variant of the log-book idea which is worth noting in passing 
relates to energy labelling. The Energy Efficiency Office of the 
Department of Energy is currently conducting a pilot scheme in the 
Midlands to evaluate the energy efficiency of homes, to record the 
energy features in some form of log-book and label the houses 
accordingly, and to suggest what improvement should be made (if then 
carried out, the “label” would be upgraded). We were told that:- 

“If developed properly and effectively ... a national energy 
labelling scheme for homes could have an influence on property 
values. It is too early yet to tell whether the ... scheme will 
prove to be commercially viable or whether other initiatives will 
need to be developed.” 

Registration of Title 

2.40 A final proposal, now very far from novel, is the rapid extension of 
compulsory registration of title so as to replace and in consequence 
cure all the uncertainties of unregistered conveyancing. This, which 
will of course have virtually no effect on pre-contract delays, is 
considered in Part IV-Registers. 
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1. Bell V. Lever Bros. Ltd [1932] A. C. 161 at p.227. 

2. Terrene Ltd v. Nelson [1937] 3 All E. R 739 at p.744. 

3. Yandle & Sons v. Sutton [1922] 2 Ch.l99 at p.210. 

4. See Law Com. No. 65 Appendix B para. 13. 

5. Ibid., para. 23. 

6. Ibid., para. 20. 

7. Ibid., para. 21. 

8. Ibid., para. 22. 

9. Ibid., para. 23. 

10. See Yianni v. Edwin Evans & Sons [1982] Q.B. 438 and cp. Stevenson v. 
Nationwide Building Society (1984) 128 SJ 875. 

11. (1982) 46 P and CR 290 at p.302. 

12. General Conditions No. 3p) and No. 5(1); see also the National 
Conditions of Sale 20th edition No. 15(4) which was decisive in Sakkas 
V. Donford Ltd. supra. 

13. See ibid., No. 5(2) (a). 

14. See Emmet on Title, 18th ed., pp.28-33 as to defective premises. 

15. See Eric L. Newsome LL.B. solicitor, “Pre-contractual Disclosure of 
Dangerous Defects” - Conv. 1980, pp.287-301. 

16. See Sakkas v. Donford Ltd. supra, The Law Society Conditions of Sale 
1984 Revision No. 4(3)(c) and National Conditions of Sale 20th ed. No. 
4(4). 

17. Law Com. No. 104, para. 4.50. 

18. See Law Com. No. 65, paras. 60-63. 

19. See notes in Conv. 1983, pp. 85-87 and 1984, pp.1-2. 

20. See Graham Stephenson’s article, “Estate Agents and Trade Descrip- 
tions” Conv. 1980, pp. 249-262 which argues that the 1968 Act does 
apply as the law stands at present. 

21. Conceivably this could constitute a document of title, mere delivery of 
which would pass legal ownership to the bearer; see Conv. 1966, vol. 30, 
pp.8— 23. 

22. Note the Lord Chancellor’s letter to the President of The Law Society 

printed in the Solicitor’s Journal (14 January 1966):- - . the 

Government would not wish to adopt any alternative system of 
conveyancing which is not simple, and which is not likely materially to 
reduce the cost of buying and selling houses ...” 

23. Cmnd. 7846 (1980), para. 9.17. 
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PART m - THE SCOTTISH SYSTEM 



Introduction 

3.1 The Scottish system of conveyancing has notable differences from the 
practice in England and Wales, and we considered whether it would be 
practicable and desirable to apply any or all of its features to 
conveyancing procedures south of the border. We visited Edinburgh to 
examine the Property Centre there, and took oral evidence from two 
representatives of the Law Society of Scotland - Professor Philip N 
Love CBE MA LLB and Mr James McNeil MA LLB WS. We are very 
grateful for the hospitality and kindness shown to us by all concerned 
on the occasion of that visit. 

3.2 It would not appear necessary to give here our own exposition of 
Scottish conveyancing practice. The following passage from the Law 
Commission’s Report on ‘Subject to Contract’ Agreements, confirmed 
as substantially accurate, outlines the position: 

“The agreement of a price “subject to contract” (as we know it 
here) is extremely rare in Scotland. Their normd procedure is 
not unlike a sale by tender, but it is usually the prospective buyer 
who prescribes the conditions of sale and the seller who decides 
whether or not to accept them. The contract itself is generally 
recorded in an exchange of letters. The sequence of events 
leading to a contract is, we are told, hkely to be as follows: 

(a) The property is advertised for sale by the seller’s agent who is 
often, in fact, his own solicitor. Sufficient information is given to 
identify the house which is for sale. 

(b) Enquirers are given detailed particulars, which include certain 
basic facts that a prospective purchaser will need to know, for 
example: 

(i) a description which defines the property, 

(ii) the rateable value, 

(iii) obligations and liabilities subject to which the house will be 
transferred, and 

(iv) details of all tenancies. 

At the same time the enquirer will be told the closing date for 
offers. He is often given an indication of the price expected or 
told that offers must be over a stated figure. 

(c) When there is a ready market, the period between advertisement 
and the closing date for offers is likely to be two or three weeks. 
This is to enable the buyer to arrange for a survey and to organise 
his finance. 

(d) The prospective buyer makes an offer, normally by a formal 
letter which includes: 

(i) a description of the property, 
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(ii) 

(ill) 

(iv) 

(V) 

(Vi) 

(vii) 



the price, 

the date of entry, 

the rateable value, 

the known liabilities, such as unavoidable annual payments 

or neighbour’s rights over the property, 

a stipulation for delivery of a valid conveyance and a good 

marketable title and clear searches, and 

any special conditions that the buyer requires. 



(e) The seller can then conclude the contract by writing a letter 
which is an unqualified acceptance, or he can write a letter which 
is only a qualified acceptance (which, at law, is a counter offer), 
possibly because it seeks a higher price. The correspondence may 
continue until both parties are agreed on all the terms when there 
is a binding contract on the correspondence. 



(f) The investigation of the title and detailed enquiries are made 
after there is a contract and, as in England, the completed 
documents are delivered in exchange for the purchase price when 
possession is given to the buyer. 



This procedure is relatively flexible; we have been shown a 
contract by correspondence in which the offer was made by the 
seller’s solicitor, and this was accepted by the buyer. The striking 
contrast between the Scottish and English procedures lies in the 
fact that Scottish lawyers advise their clients to enter into binding 
contracts at a very much earlier stage and in a very much simpler 
form. Many of the enquiries and searches which in this country 
are almost invariably made before contract are in Scotland 
confidently left until the time between contract and completion. 
If things do go wrong they must be put right on general principles 
of the law without the detailed specific conditions which would 
almost certainly apply here.”^ 



The following extract from the Report of the Royal Commission on 
Legal Services in Scotland gives some further information: 



“The work of the solicitor in Scotland in connection with the 
purchase and sale of a house is not confined to carrying out the 
strictly legal work of conveyancing proper - that is, the 
preparation of the deeds or writs required to transfer the title or 
legal ownership of the property from the seller to the purchaser, 
or to constitute or discharge a security over the property. To a 
much greater extent than his English counterpart, the solicitor in 
Scotland is also engaged in the negotiations leading up to the 
purchase and sale. Indeed, solicitors may now describe them- 
selves as “Solicitors and Estate Agents”. There are, of course, 
estate agents in Scotland; but in the house buying and selling 
business they are only in recent times, and in certain areas, 
providing a service on a scale which is in competition with that 
traditionally provided by solicitors. 
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In Scotland a contract for the sale of heritable property is 
constituted by a probative written offer and acceptance. The 
most common method of arranging such a contract is through 
missives of sale, often simply referred to as missives. Missives 
generally take the form of an exchange of letters, by which an 
offer to buy or sell is made and accepted by the parties involved 
or by their agents. Completion of this process constitutes a 
binding contract and thereafter the seller’s solicitor has to 
produce his cHent’s title deeds to the purchaser’s solicitor who 
will then examine them to make sure that the seller owns and is 
entitled to sell the property and that his client, the purchaser, can 
receive a valid title. An Act of the Scottish Parliament in 1617 
established the Register of Sasines, a public register of deeds 
relating to heritable property, now kept by the Keeper of the 
Registers in Edinburgh. It is a statutory requirement that to 
obtain a real right in land in Scotland the relevant documents 
must be recorded in the Register of Sasines. The recording of a 
deed does not, however, guarantee the title to the property, so 
that any interested party (for example a purchaser) or his agent 
must examine the various deeds making up the title to satisfy 
himself that there is a good title. Examining the seller’s title and 
preparing the documents to transfer the title to the purchaser so 
that it can be recorded in the Register is one of the major 
elements in the time taken by the solicitor acting for a purchaser. 
To eliminate this time-consuming examination without leaving 
the purchaser or a lender on the security of the property open to 
unacceptable risk would clearly be a most worthwhile single 
contribution to making the process of buying a house simpler and 
less costly.”^ 

It should be noted that registration of title had been introduced 
comparatively recently by virtue of the Land Registration (Scotland) 
Act 1979. An article in “The Law Society’s Gazette” by John Pugh 
gives another detailed explanation of the Scottish conveyancing 
procedures.^ 

Property Centres and Related Issues 

3.3 The Scottish Property Centres, now a well known phenomenon, are in 
law and substance a variant of traditional estate agency as practised 
south of the border. Their existence is facilitated by the fact that 
solicitors in Scotland act also as estate agents, and the Centres’ 
function is to provide house-buyers with information about a large 
number of properties, pooled from the various (usually local) solicitors 
who are members of, or occasionally subscribers to, the particular 
Property Centre. The Centre does not actually sell the property but 
refers enquirers to the appropriate solicitor. A very thorough account 
of the history and current working of Scottish Property Centres was 
published in “The Conveyancer and Property Lawyer,”"^ and “The 
Law Society’s Gazette” also carried a relevant article recently.^ 
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3.4 There has been some important activity in England and Wales during 
1984, including the establishment of a Property Centre in Berwick- 
upon-Tweed, the inaugural conferences of first, the newly-created 
National Association of Solicitors’ Property Centres (NASPyC), and 
second, in direct opposition to the idea of Property Centres, the 
Homebuyer’s Group. At the end of September 1984, the Council of 
The Law Society decided, in principle, that solicitors should be 
permitted, in effect, to act as estate agents and to form Property 
Centres, subject to amendments to the Practice Rules being made and 
approved by the Master of the Rolls. ^ By the end of November 1984 
the Council was still unable to publish any guidance for solicitors.^ 
Apparently this was due to disagreement with the original decision.^ 
We understand that, after further wide-ranging debate at its December 
1984 meeting. The Law Society’s Council decided against introducing 
any waivers or changes to the existing Solicitors’ Practice Rules. 
Guidance notes are, we understand, about to be published to indicate 
that, should any solicitor wish to offer an estate agency-type service, 
this must comply fully with all of the existing Practice Rules.* 

3.5 It was put to us that the lay vendor needed legal advice which was 
independent and that there would inevitably be conflicts between the 
client’s interest and the solicitor’s own interest if the latter were also 
concerned as an estate agent to receive commission on completion of 
the sale. Against this it was argued that, as in Scotland, reliance could 
properly be placed upon the professional integrity of solicitors. In 
addition, it was contended that the combination of solicitor and estate 
agent, whether in one person or one firm, was prima facie in the 
interests of the consumer in that it reduced the number of people and 
places to be looked to for information and services. Nevertheless the 
view was strongly urged by the National Association of Estate Agents 
and by certain practising solicitors that the two professions should 
continue to practise separately so as to avoid any conflicts of interest 
and any risk of diminishing the standards of each. The estate agent oi 
solicitor performing the dual function may be expected to bring to the 
situation probity and professional integrity, but, it was contended, 
there would be inescapable moments in a significant number of 
transactions when the individual’s role would impose a burden to 
advise which could be difficult to fulfil. It was argued that impartiahty 
is not enough in such situations, because it is strong independent 
advice which the client needs in the circumstances of a decision to 
proceed or not to proceed to a binding contract. Further relevant 
information can be derived from the experiences in Southern 
Australia, where problems have apparently arisen leading to changes 
in practice if not in law. This will need further investigation by such 
controlling bodies as The Law Society, the Royal Institution of 
Chartered Surveyors, the National Association of Estate Agents and 
the Council for Licensed Conveyancers. 



* Guidance notes were in fact published on 30 January, too late for use to consider them. They 
are reproduced at Annex R. 
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3.6 The future of English and Welsh Property Centres therefore does not 
seem completely certain. If solicitors are permitted to sell property, 
there will be certain points to clarify. We have already mentioned the 
possible application of the Trade Descriptions Act principles to sales 
of land, and in particular to estate agency and Property Centres (see 
ante, paragraph 2.32). A further point concerns the express exemption 
of solicitors from the Estate Agents Act 1979. In our First Report, 
although we considered the question of licensed conveyancers acting in 
partnership or association with estate agents, we did not address 
ourselves to the position of conveyancers acting themselves as estate 
agents. In spite of the uncertainty surrounding the future of solicitors 
selling property, the question of whether licensed conveyancers should 
be permitted to act as estate agents ought to be considered by their 
Council. It would also seem necessary for them to be made subject to 
the Estate Agents Act 1979. The relevant exemption from the Act, in 
section 1(2), is that it does not apply to “anything done in the course of 
his profession by a practising solicitor”. Accordingly, it would apply to 
any solicitor who acts as an estate agent or undertakes property selling 
otherwise than as a solicitor. This would appear clear where separate 
businesses or practices are set up, but the application of the Act in 
other circumstances should, it was suggested, be clarified. A related 
point which was put to us is that, if estate agency and conveyancing 
practices are combined in some form, then in principle sections 16 and 
17 of the Estate Agents Act 1979 (relating to compulsory indemnity 
insurance) should be implemented. 



Scottish Procedures 

3.7 Through our understanding of the Scottish system of conveyancing and 
as a result of the written and oral evidence received, we identified a 
number of differences in practice between Scotland and England and 
Wales, which we now consider. There are no legal obstacles in the way 
of introducing the Scottish system into England and Wales and if 
sufficient numbers of solicitors decided to adopt Scottish procedures it 
could conceivably catch on and replace existing practice. So far, the 
only move in this direction has been The Law Society’s decision to 
permit solicitors to sell property (although even here the issue is far 
from being resolved). Beyond this, the idea of a wholesale importing 
of the Scottish system into this country was not considered to be a 
serious possibility: it appeared neither practicable nor necessary to do 
so, and no sufficient reason to depart from the Law Commission’s 
conclusions in this respect was submitted. The system of missives and 
“bhnd bidding” could not be grafted onto our system without causing a 
good deal of immediate chaos and confusion and it is not at all clear 
that it would represent an unquestionable improvement or even 
simplification. It should be noted that the Royal Commission on Legal 
Services in Scotland, having commissioned a survey into consumer 
attitudes to conveyancing, found that; 

“Both buyers and sellers were unhappy with the practice 
whereby prospective buyers bid ‘blind’ against each other, 
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whereas the less common practice of the seller simply asking a 
fixed price was almost universally praised.”^^ 

Against this, evidence we received from Professor Love contended 
that sellers are never unhappy with blind bidding, as the system 
invariably operates to their benefit in a sellers’ market. When the 
market is balanced, we were told, fixed price sales commonly occur. 

3.8 We also observed from specimen copies of missives sent to us by the 
Law Society of Scotland that, while in a straightforward case the 
contract was concluded only a week after the initial offer, in a more 
complex transaction over three months elapsed before the bargain was 
struck. We understand, though, that missives are normally exchanged 
within a few days and that the example we were shown was unusual. 
We were also told of the practice in Scotland of what are known as 
escalating birds. This is where one bidder does not state a fixed price in 
his bid, but simply offers to pay a specified amount above the highest 
bid received by the vendor. Attitudes towards this practice can vary; 
sometimes escalating bids are not accepted, while in other cases they 
are invited. However, problems occur where more than one escalating 
bid is received, and even more sophisticated variants on this theme can 
appear. It should be noted, though, that escalating bids are still 
comparatively rare in Scotland and could not be forced upon sellers. 

3.9 The proposals we consider in Part II of this Report to achieve earlier 
exchanges of contracts appear to constitute a more realistic and 
desirable approach to English conveyancing reform than would the 
adoption lock, stock and barrel of the Scottish system. However, there 
are individual features of Scottish practice which may be regarded as 
significant improvements on English procedures. 

(i) Deposits 

3.10 In Scotland, no deposits are taken on exchange of contracts (missives) . 
The system in England and Wales of generally requiring 10% of the 
purchase price to be paid as a forfeitable earnest at the time of 
exchange was criticised in much of the evidence we received. The 
absence of deposits in Scotland apparently leads to no problems or 
complaints. This aspect is considered post, paragraphs 6.30 - 5. 

(ii) Implied Authority of Scottish Solicitors 

3.11 We understand that solicitors, rather than the clients theniselves, 
actually make and sign binding contracts as agents, having implied and 
ostensible, if not actual, authority to do so. It is in fact possible under 
English law for a client to confer such actual authority on a solicitor, 
although we understand that this is in practice rarely done. Solicitors in 
England and Wales do not have implied or ostensible authority to 
make contracts (as distinct from signing a note or memorandum 
evidencing an already concluded contract).^^ There might appear to be 
some advantage in adopting the Scottish practice in the sense that it 
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would speed up the process and eliminate some of the correspondence 
currently entered into. Against this, it has been said that clients like to 
be kept informed and sign their own contracts. 

(iii) Bridging Loans 

3.12 It is often stated that open-ended bridging finance is more readily 
available in Scotland and this is generally used to explain the 
willingness of the Scots to enter into a purchase before their sale is 
arranged. We were told that part of the explanation of why Scots are 
less reluctant to take out bridging loans lies in the fact that solicitors 
themselves arrange the loan and that the lenders charge no arrange- 
ment fee. We understand that a further reason why banks are more 
prepared to grant bridging finance is because of the system of blind 
bidding which enables banks to calculate with a greater degree of 
certainty the period such bridging loan will outstand. This would also 
provide comfort to the prospective purchaser who in England may well 
be deterred from taking bridging finance because of the uncertainties 
and delays of the present system. We were also informed that, while 
open-ended bridging was not particularly popular with lenders, in 
practice they took a flexible approach and there was usually little 
trouble in obtaining it for clients. 

3.13 There seems no doubt that this attitude by lenders, owing to the 
different conveyancing system in operation and the role adopted by 
Scottish solicitors, along with the practice of Scottish building societies 
of not obliging purchasers to redeem an existing mortgage before 
taking out a new one (provided that the latter is arranged with a 
different society and that the former is redeemed within a reasonable 
period), has contributed to the absence of the problem of “chains” in 
Scotland. There appears to be scope here for the improvement of 
bridging loan facilities and mortgage arrangements in England and 
Wales, a theme to which we return in our discussion of chain-breaking 
in Part V of this Report. 

(iv) Deferred Completion Dates 

3.14 Another aspect of Scottish practice, absent in England and Wales, 
which works to avoid the problem of chains is the use of deferred 
completion dates. It is not standard practice in Scotland for completion 
necessarily to take place 28 days after exchange of missives. Instead, 
deferred completion dates are employed in order to give the purchaser 
time to sell his existing property, or the vendor to find his next one. 
This flexible approach has some attraction, but can hardly contribute 
to quicker conveyancing. 

(v) Surveys 

3.15 In Scotland it appears to be standard practice for valuations to be 
obtained extremely quickly - often on the same day as they are 
commissioned. Scottish solicitors play a greater part than English or 

34 



Printed image digitised by the University of Southampton Library Digitisation Unit 



Welsh practitioners in advising on the value of a property, something 
they feel competent to do as a result of their estate agency role and 
experience. Furthermore, lenders are prepared to accept an initial oral 
valuation over the telephone with a written report to follow, and so 
can signify their intention to lend funds immediately. This is another 
aspect of Scottish practice which should be considered for adoption 
south of the border. 

3.16 A related point concerns the problems of multiple surveys in Scotland, 
whereby a number of prospective purchasers will all, as a result of the 
blind bidding system, have to pay for surveys or valuations. An Expert 
Committee was established at the request of the Government in 
February 1982 to examine the problem and we understand that the 
Report is due to be published in the near future. This undesirable 
consequence (i.e. multiple surveys) is clearly something which ought 
to be avoided in any proposals to simplify conveyancing in England 
and Wales. 

(vi) Undesirable Aspects of Scottish Practice 

3.17 There are perhaps two other aspects of Scottish practice which were 
identified as being exceptionally undesirable, and which we mention 
here very briefly. First, there are no standard conditions of sale in 
general use in Scotland, an absence which leads to Scottish solicitors 
having to consider in detail every clause in every offer submitted. This 
proliferation of conditions of sale would not be acceptable in this part 
of the UK. Indeed, we consider post, paragraph 6.27 the suggestion 
that the current use in England and Wales of two principal sets of 
standard conditions should be abandoned in favour of one. 

3.18 The second aspect concerns local searches and enquiries in Scotland. 
These are generally sought by sellers, although we were told that the 
response time could often be months, and the fees normally amounted 
to somewhere in the region of £50. In practice, purchasers generally 
contract without seeing the results of local searches and enquiries, 
relying instead on appropriate conditions of sale (i.e. terms of the 
missive as to no adverse planning proposals, etc). Sellers’ solicitors 
who have not carried out searches can then accept such conditions, 
relying on their own local knowledge. Such reliance would not be 
practicable in England and Wales where it cannot be assumed that the 
persons acting, perhaps practising in another part of the country, 
possess adequate knowledge of the planning position in the locality. 
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Donford Ltd (op. cit). 
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PART IV - REGISTERS 



4.1 In this Part of the Report we examine the roles of HM Land Registry 
and local authorities as keepers of registers and providers of 
information, and consider the scope for simplifying and improving 
their part in the conveyancing process. We have divided our analysis 
into three sections - in the first (A) we comment upon the progress of 
computerisation of registers and the scope for developments in this 
area; in the second section (B), we examine other methods of 
improving the existing system of registration of title; and in the third 
(C), we consider methods of improving local authorities’ registers and 
records. 

A. COMPUTERISATION 



HM Land Registry 

4.2 We visited the Plymouth District Land Registry to observe the 
computer systems operating there and for information and informal 
discussions, and took written and oral evidence from the Chief Land 
Registrar on the subject of computerisation.^ The Chief Land 
Registrar submitted the following statement about the computerisa- 
tion programme: 

“The Land Registry is at an advanced stage in the development 
of a computerised system of registration of title. When the 
system is fully implemented, the contents of the register of title 
and all ancillary records, including the day list, will be kept and 
updated in computerised form. The index of proprietors’ names 
is already computerised and certain important parts of the system 
have been working for some time on an experimental basis at the 
Plymouth office. The full system is expected to go into live 
operation in Plymouth in the first half of 1986. Implementation in 
the remaining offices is planned to proceed thereafter over a 
period of approximately 5 years. From the date when the system 
goes live in each office all new registers will be created in 
computerised form. Conversion of existing registered titles will 
be effected as and when a transaction affecting a particular title is 
lodged for registration.” 

The Chief Land Registrar’s Report for 1983-84 also deals with the 
computer services in the Land Registry.^ In what follows, we should 
make it clear that our observations as to any shortcomings of the Land 
Registry’s computerisation programme are essentially based on our 
own impressions, formed as a result partly of our visit to Plymouth 
District Land Registry and partly through discussions with the Chief 
Land Registrar. Also, in considering the rate of advance made in the 
Land Registry’s computerisation programme, two initial points ought 
to be made. First, when HM Land Registry computerised its Land 
Charges Department in 1974, it could well have been regarded as very 
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progressive. Since then, for a variety of reasons, momentum seems to 
have been lost and the drive and energy that characterised the 
ambitious computerisation projects of the early seventies is no longer 
so apparent. Second, and directly related to this observation, it should 
be recognised that there was a Government imposed moratorium, 
which lasted from 1977-9, on buying and developing computers. Our 
purpose in drawing attention to the limitations of the progress so far is 
not meant in any way to detract from the dedication of those involved 
or to question the validity of what has been done as until now. On the 
contrary, our comments are offered with a view to urging upon the 
Government and the Land Registry the importance of recovering and 
maintaining momentum, increasing the pace of computerisation and 
restoring the sense of urgency and direction which achieved so much in 
the early 1970s. 

4.3 Live experimentation with the computer system for Registration of 
Title (RoT) began in 1980, and was initially restricted to the “daylist” 
(the record of applications under action). An important new develop- 
ment is the trials which are proceeding to enable typists to create 
registers on a VDLf, using codes to call up computer-stored standard 
entries and commonly used references (such as banks’ and building 
societies’ addresses etc) to assist the process. The ‘draft’ register thus 
created has then to be clerically checked via a VDU before being 
printed. Progress in this area is obviously of great significance to the 
whole operation of HM Land Registry. As new application data is 
entered, the computer files are immediately updated, and any existing 
relevant information is printed out and attached to the file. This 
information assists in the examination and drafting processes leading 
to the creation of a new register of title, or the modification of an 
existing one. Beyond this, the computer is essentially a system for 
recording the diary of transactions and official searches, and tracking 
the movement of documents through the Land Registry which are 
being processed and which need to be located. 

4.4 The Land Charges Department was first computerised in 1974, and 
currently uses what HM Land Registry’s computer consultants 
described as “basically a batch processing system, with limited on-line 
enquiry facilities” via VDUs for telephone searches, and for some 
internal work. Computer files are of necessity updated only once per 
day, although batches of searches are processed throughout the day. 
The Land Charges computer also has some accounting functions for 
both Land Charges and Registration fees. It also provides a compute- 
rised index to the names of proprietors of registered land, and it is used 
as a development machine for future RoT projects. The system was 
described by the consultants advising on the Land Registry’s com- 
puterisation project as “simple by modem standards” although 
relatively advanced when first implemented and “now in need of 
modernisation”. 

4.5 The Land Registry has made some significant advances towards 
computerising its operations (although some critics have suggested 
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that they are rather limited), but there is scope for a great deal of 
further work. The systems in operation at the Land Registry, it has 
been alleged (and disputed by the Chief Land Registrar), are badly 
out-dated when compared with the application of computer tech- 
nology in some of the larger building societies and other commercial 
organisations (probably ten years behind the times) and operate at a 
very basic level. Some of us formed the impression that the Land 
Registry presently adopts rather an introspective approach to com- 
puterisation, preferring to concentrate on improving its own internal 
working methods rather than working towards providing better direct 
services to outside users. For example, the somewhat elaborate 
terminal based system for tracking documents moving around the 
building at Plymouth is not directly for the benefit of “clients” 
(conveyancing practitioners), and of course would not be necessary if 
the Land Registry were fully computerised to the extent of abolishing 
altogether the use of paper and conventional files. However, in oral 
discussions we were told that this aspiration was so far into the future 
as to be of limited practicability. In any event, modernisation of the 
computer systems is urgently needed. As the Land Registry’s 
consultants informed us: “The extent and complexity of the project 
were not fully appreciated at the outset and the resource and timescale 
estimates were over optimistic. Consequently, the original imple- 
mentation plan has not been achieved.” This lesson clearly must be 
learned. 

4.6 It will be many years before the system will be integrated and hence 
capable of direct on-line interrogation by conveyancers, building 
societies and so on from remote terminals in their offices. The Chief 
Land Registrar told us that: 

“It is accepted that conveyancing practitioners will, in due 
course, require on-line facihties to enable them directly to 
interrogate the Land Registry’s computerised records in order to 
ascertain at an early stage in a transaction the state of a vendor or 
borrower’s registered title. The intention is that such facilities 
should be made available but this possibility will not arise until 
the process of conversion of the register into computerised form 
has been substantially completed, probably by the mid-1990’s. 
The technical difficulties of providing on-line facilities to a large 
and diverse group of external users employing widely differing 
hardware and software should, however, not be underestimated. 
As a first step, study groups have been set up with the Law 
Society and the Building Societies Association to explore 
technical possibilities in this area and a pilot study in the use of 
Teletex (a from of electronic mail) is due to commence shortly.” 

The present time-table is to implement the full system at Plymouth in 
1986, followed by a second District Land Registry in 1987 and to 
complete implementation in all 13 districts by 1992. 

4.7 While these initiatives are welcome the present position suggested to 
us a certain lack of urgency in the Land Registry’s attempts to move 
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towards a user-orientated system, although the Chief Land Registrar 
understandably disputed and resented such a suggestion. In spite of 
this, we were told by him that;- 

“It should be emphasised that the present programme of 
computerisation in the Land Registry is concerned with com- 
puterisation of certain internal activities such as the daylist and of 
the storage of the register itself electronically.” 

In oral discussions were were also told by the Chief Land Registrar 
that on-line access must await the conversion of the register into fully 
computerised form, a task of the order of “3000 man years.” It is of 
course of great importance for the Land Registry to be ready for the 
realities of on-line access as soon as needed. Introduction of such 
on-line facilities need not await full computerisation of the register but 
should instead be made available for use in stages. Clearly, there is 
much work to be done, and there will be technical difficulties to be 
surmounted. However, progress in this area should not be delayed and 
a high priority ought to be attached to this task by the Land Registry. 

4.8 An area which has been seen as an important aspect of simplifying 
conveyancing through computerisation is the creation of unique 
property reference numbers (see post, paragraphs 4.14-5) although we 
understand that plans to move in this direction were dropped by 
Government some years ago. These could, however, enable conveyan- 
cers and other users to identify properties accurately and comprehen- 
sively. Facilitating this development would depend upon the gradual 
digitisation of the Land Registry’s filed plan and index map records, 
the pace of which is dictated by the Ordnance Survey’s own digitisation 
programme. As is apparent from the Chief Land Registrar’s latest 
annual report,^ progress is being made here, but again very slowly, 
mainly as a result of constraints on the Ordnance Survey.^ A fully 
computerised national network of property reference numbers, based 
on digitised maps, seems a distant possibihty. At present, however, no 
significant steps appear to be contemplated towards developing on-line 
access (coupled with adequate print-out facilities) for filed plans. In 
this connection, it is to be noted that hardware for colour reproduction 
will inevitably be more costly than for black and white, so that some 
consideration ought to be given to the adequacy of plans with hatching 
in lieu of colour (see further post, paragraphs 4.27-8). 

4.9 While HM Land Registry maintains what we perceive to be the present 
lack of vision, leading to an emphasis on improving internal activities 
rather than aiming directly at providing a better service to external 
users, the benefits of computerisation will not fully be felt by 
conveyancing practitioners. At a time when computer technology is 
advancing so rapidly in the private sector, the Land Registry’s 
performance might be thought rather disappointing. Nonetheless, 
progress is being made and, in the interests of simplifying and speeding 
up conveyancing, there can be little doubt that it ought to be 
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encouraged and supported by the Government. The Land Registry’s 
current approach means that on-line access must await full computer- 
isation of the register. If this approach is maintained, and if the 
demand for on-line access is to be met within a reasonably short time, 
substantial intitial investment will be required. It is clear that adequate 
advances in this field will require additional resources at HM Land 
Registry. 



Local Authorities 

4.10 Section 34 of the Local Government (Miscellaneous Provisions) Act 
1982 empowered local authorities to computerise their local land 
charges registers. Computerisation of these registers as well as of other 
records should facilitate speedier responses by local authorities to local 
searches and enquiries. The need for action in this area has been 
recognised by the various bodies representing the local authorities, 
and we received much evidence from them about the progress and 
problems here. Several individual authorities have taken separate 
initiatives to computerise the information they hold, and a LAMSAC^ 
Land Charges Working Party issued in January 1984 a “Report on the 
Feasibility of Computerising Local Land Charges Records and 
Procedures and the Development of a Standard System for Local 
Authorities.” As the title suggests, one of LAMS AC’s aims is to 
produce, with the co-operation of interested authorities, a standard 
computer system for recording and processing land charges informa- 
tion. 

4.11 Visits were made to two authorities to study and discuss their different 
systems.^ Lancaster City Council has developed at a cost of approx- 
imately £34,000 a computer system, not presently for recording loca 
land charges, but instead for the information needed to deal with Fonr 
CON 29 (additional enquiries).^ 

4.12 On a broader spectrum, South Oxfordshire District Council is in the 
early stages of installing a map-based land and property information 
system which will incorporate, amongst a comprehensive range of 
other things, the local land charges register and procedures. The 
Council has entered into a contract with the Ordnance Survey for the 
latter to give the Council preference in supplying digitised mapping 
data to cover the whole area of the District in the near future, and will 
use that data as the base for its system. It should be noted that not all 
local authorities could be allotted the same priority from the Ordnance 
Survey in the supply of digitised maps. The information system will 
include the map references for all land and property in the South 
Oxfordshire District, and each property may be identified by its 
address in addition to these references. Data of all kinds appropriate 
to the Council’s services and departments (including the land charges 
information) will be associated with each property, and will be 
maintained by the Departments which are most involved and are 
considered to be the best information source for the items concerned. 
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4.13 We understand that, although land charges data has not been allotted 
the highest priority in the development, the Council intends to include 
it in due course, and to incorporate complete facilities to search and 
produce the resulting certificates and answers. We return to this post, 
paragraph 4.85. 

Property Reference Numbers 

4.14 Evidence we received from the Society for Computers and Law stated: 

“... it might be... useful to establish a system of property 
reference numbers (PRNs) which would enable the identification 
of plots of land by number in an absolute manner. The allocation 
of numbers and the maintenance of a master map could be a task 
for HM Land Registry. This would certainly simplify the making 
of searches to Local Authorities if one could use PRNs rather 
than maps. Existing Land Registry Title Numbers refer to a title 
and not to a parcel of land.” 

The LAMSAC Working Party also gives clear encouragement in this 
direction at paragraph 8.3 of its Report: 

“If there is sufficient support, the standard system should be 
designed to meet the practical needs of local authorities at 
present but have regard to the future as far as it can be foreseen. 
Therefore, the Working Party considers that the system should 
be based on a system of unique referencing by a property number 
and with accessing also by address or partial address but should 
also provide for the inclusion, perhaps at a later stage, of 
property map referencing, should local authorities wish to follow 
that development path.” 

4.15 Whilst we recognise the major advantages of digital map-based 
property referencing, we do not of course enjoy the expertise which 
would enable us usefuUy to comment very much further. We were 
aware that there is already a proliferation of systems coming into use 
throughout local authorities so that some form of standardisation 
needs to be agreed as soon as possible. Accordingly, we are content to 
note and endorse, without attempting to duplicate, the evidently 
excellent work being done by the local authority working party under 
the auspices of LAMSAC. There may well be a role here for the 
Conveyancing Standing Committee (see ante, paragraphs 1.9-10) to 
encourage the use of digitised maps, and to advise on the development 
of unique property reference numbers. 

Scope for Computerisation 

4.16 There are some general points about local authority computerisation 
which might be made. Almost all of the evidence we received from 
local authority associations stated that the scope for computerisation 
was inhibited and to some extent determined by public expenditure 
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and manpower restraints imposed by central Government. The costs 
are incurred at the investment stage; once the initial capital has been 
injected, the running costs are usually bearable and, over time, 
computerised systems can actually save money. The experience at 
Lancaster, for example, was that, while the system worked effectively 
and operated to save manpower and time once it went live, the initial 
massive data entry exercise put considerable strain on the available 
resources. Accordingly, the submission could be made strongly that 
the expenditure necessary to establish a more efficient and speedy 
service from local authorities through the use of computers in the 
general interests of speeding and simplifying conveyancing should not 
fall on the ratepayers. If this is accepted, the alternatives would appear 
to lie between raising search fees^ to make users pay for a better 
service (although this would hardly make conveyancing cheaper), or 
central Government providing increased support. Compare, however, 
the observations made post, paragraph 4.18. 

4.17 In any event, the practical difficulties of computerisation must mean 
that local authorities cannot sensibly be put under any statutory duty 
to computerise their land charges registers, as has sometimes been 
suggested.^ It should also be recognised that some existing manual 
systems work effectively, and the benefits of computerisation in these 
cases might well not justify the investment which would be required. 
For example, Manchester City Council operates a manual card-index 
system and still achieves an average response time of 6 days, but even 
here an assessment of the running costs after computerisation in 
comparison with current staffing costs might prove fruitful. 

4.18 There are obvious benefits from the conveyancing point of view in 
computerising in the first instance at least the local land charges 
registers and the information necessary to respond to CON 29 
enquiries so far as is possible, although the practical obstacles to 
achieving this end have to be remembered. Nevertheless, many local 
authorities are already engaged in computer development programmes 
which are of direct benefit to ratepayers at large; there seems no good 
reason for priority to be given to computerising the local land charges 
register if this would delay the introduction of other, perhaps more 
comprehensive, systems, or those which might produce equal benefits 
to the public in other fields. The work of South Oxfordshire District 
Council testifies to the general progress which can be made, albeit on a 
longer-term basis, towards comprehensive computerised property 
registers. It will be important to devise a uniform system capable of 
being used by most local authorities. As such a system comes into use, 
other local authorities can more easily computerise, without haying to 
find money for research and development, and with a clearer idea of 
the capital and running costs. There might be a role for the Standing 
Committee referred to in Part I of this Report to co-ordinate and 
encourage the integrated development and application of computer 
technology across the whole spectrum of conveyancing. We amplify 
our views on this in Part VI. 
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Single Register 

4.19 Many of the representations we received proposed that information 
presently held on different registers or in different places should be 
brought together onto one register. At the very least, this proposal 
would involve amalgamating on one register all information currently 
held by HM Land Registry and by the local authorities. This is almost 
undoubtedly a practical impossibility and would still leave other 
searches and enquiries to be undertaken. This was confirmed when we 
asked the Chief Land Registrar, “What view is taken of the possibility 
of including in one computer based service the information now held 
by the Land Registry and the information held by local authorities?” 
He answered as follows: 

“If such a proposal were to be implemented it would cause severe 
administrative and manpower problems. Furthermore the Chief 
Land Registrar does not believe that this suggestion would assist 
in the speeding up of the conveyancing process. Whilst local 
Land Charges as such may be seen as being comparable with 
some of the matters that are recorded in the register of title, 
many of the matters with which intending purchasers are 
particularly concerned, and which constitute the subject matter 
of additional enquiries are of a transitory nature, and not fitted 
for inclusion in the register of title. The way forward, it is 
thought, is for local authorities to speed their own projects for 
computerisation.” 

4.20 It is apparent, however, that this proposal could in substance be given 
some practical effect if one enquiry point (for example, a local 
authority’s land charges department) could give access to several 
registers, including the Register of Title. Both the Association of 
Metropolitan Authorities and the Association of District Councils 
commented that, once the Land Registry’s computerisation programme 
is complete, this could be followed: 

“by the provision of direct terminal links to the Land Registry 
computer from each local authority’s Land Charges office. They 
would be the only links for enquiry purposes apart from those in 
the Registry’s own district and other offices. Solicitors or others 
involved in conveyancing would request searches of the Land 
Regist^, of the local land charges register and make CON 29 
enquiries from the one enquiry point for each local authority 
area, the authority’s Land Charges office. Enquiries would then 
be to the body which originates much of the information required 
in any case and which knows the area concerned. A fundamental 
requirement for this would be that there should be a readily 
available access point in each locahty. The access point would 
then be the local authority’s Land Charges office, with its 
terminal hnk to the Registry computer. Enquirers would be 
assisted in their enquiries by trained local authority staff, familiar 
with the Land Registry system, and personal searches of the local 
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land charges register, if required, could be carried out at the 
same time. This would be beneficial to the public and solicitors as 
‘on the spot’ information could be obtained at one time from 
both essential sources of data.” 

In oral discussions, the Chief Land Registrar expressed his warm 
support for these observations. 

4.21 Similarly, the Association of County Councils offered the following 
comment: 

“Once computerised records of an authority’s own properties 
have been compiled, there is no reason why one should not 
computerise records of other people’s properties. If that is so, 
there is no reason in principle why local authorities should not in 
due course keep the records, and exercise the functions, not only 
of local land charges authorities, but also of HM Land Registry 
and HM Land Charges Registry, as regards their area. If this did 
become technically and financially feasible, a national register 
would obviously be overwhelming and unwieldy and, particularly 
if linked to local land charges information - deriving from local 
authority functions - comprehensive registers based on counties 
would seem to offer a very sensible compromise.” 

4.22 From these representations, this is plainly worthy of further considera- 
tion by the interested parties at the appropriate time. The technology 
already exists for creating an integrated network of computerised data 
bases, each linked to the others, which would mean that any one 
enquiry point would give access to data stored in other places. This 
would be a very useful simplification. 

4.23 In the interim, and in any case, it was submitted to us that the scope fo: 
making local land charges registers more comprehensive should be 
investigated by those concerned. Submissions were made supporting, 
for example, consolidating the Commons Register with the local land 
charges register, as argued by Mr David Green in a recent article^® in 
which he pointed out that the obvious advantage would be that “a 
search on the one - which is virtually universal in conveyancing 
practice - automatically reveals any entry on the other.” On the other 
hand, the Association of County Councils argued in its submission to 
us that: 

“It would not be sensible to merge the Register of Commons and 
Village Greens with District Registers. Commons and village 
greens require deep expertise in this rather narrow area, which it 
would be unsound to replicate over many districts, rather than 
retain within a single county. Moreover, if it were included in a 
single district register, presumably the solicitor in every transac- 
tion would have to search, and pay for, a search against commons 
and village greens, even in the most inappropriate cases.” 
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4.24 Andther suggestion made in the representations we received was the 
amalgamation of the information currently held by district councils 
and county councils. Lancaster City Council’s response time, even 
with the aid of its computer, is longer than it might be because of the 
need to await information presently held by the county council (mainly 
concerning highway matters). The Association of County Councils 
submitted that there was in fact no problem in this respect: 

“If there are unacceptable delays in returning local land charge 
searches, then there is no evidence that one factor causing the 
delays is the split between the two tiers of local authorities. The 
general picture is that county councils respond promptly to the 
questions addressed to them, normally within periods ranging 
from twenty-four hours to seven days, the latter being excep- 
tional in an authority where the average response is three to four 
days.” 

See also post, paragraphs 4.80 and 4.83. 

4.25 In spite of this, however, there seems scope here for speeding 
conveyancing procedures through a more rationalised approach to 
registers. The Association of Metropolitan Authorities and the 
Association of District Councils suggested the following improvement 
in practices relating to searches and enquiries: 

“County councils might be linked directly to district council 
computer systems when they are installed. They should be 
responsible for the creation of the initial information with which 
they are concerned and for keeping it up to date.” 

4.26 Bourne’s “Handbook of Conveyancing Searches” demonstrates just 
how varied and numerous are the potential sources of information 
which a conveyancer may have to search or consult. There can be 
little doubt that the principle of a more comprehensive local searches 
and enquiries register would simplify and speed up conveyancing 
practice, and would enable more information about a particular 
property to be obtained through only one search. However, practical 
difficulties might be experienced with this proposal, such as the time 
lags between information being received and being entered on the 
register. In the future, this problem would be solved by the existence 
of computerised registers, with on-line access from the providers of the 
information. Again, it is suggested that this matter might appropriately 
be considered by the Conveyancing Standing Committee in consulta- 
tion with the local authorities’ associations. 



Digital Mapping 

4.27 Digital mapping is a process whereby plans and maps are stored and 
created electronically. Up-dating of maps is consequently far easier 
and quicker than normal manual techniques. It also facilitates property 
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referencing by unique digits, which is superior to referencing by postal 
addresses. We received information from the Ordnance Survey about 
the progress to date of digitisation, which stated that 20,000 of the 
existing 220,000 large scale plans covering the country have so far been 
digitised. At present output levels, completion of first time digitising 
will be about the year 2050, although the Government’s reply to the 
Ordnance Survey Review Committee Report (1979) announced that 
an accelerated programme will begin in 1985, aiming at completion by 
2015. We attach at Annex E a diagram, supplied to us by the Ordnance 
Survey, showing the progress of digital mapping. 

4.28 It should be recognised that digitisation will not have any immediate 
impact upon the accuracy of plans used in conveyancing transactions, 
and that its effectiveness will be limited to some extent while the 
“general boundaries” rule continues to apply to registered conveyanc- 
ing (see post, paragraphs 4.62-4). Nonetheless, its scope for allowing 
unique Property Reference Numbers has important implications for 
storing information about a property, and its great speed is a 
significant advantage for H.M. Land Registry’s task of maintaining the 
Filed Plan and Index Map. It is the source of much progress in building 
up comprehensive computerised data on property and will be of 
inestimable significance both to the Land Registry and to local 
authorities in the future. Resource constraints at the Ordnance Survey 
mean that the present rate of progress is not fast enough. We note and 
endorse the recommendation of the Select Committee on Science and 
Technology in this context that “The digitising of OS large scale maps 
should go ahead and be completed in not more than 10 years. 



B IMPROVEMENTS: HM LAND REGISTRY 

4.29 The system of title registration has been spreading irregularly 
throughout the country since compulsory registration was first 
introduced in the old County of London in 1899. At present, areas 
containing 73.1% of the population are covered by the compulsory 
provisions, and the Solicitor-General announced on 17 February 1984 
plans to extend registration to areas covering 85% of the population by 
1987. He went on to say that it was expected that “computerisation will 
release manpower within the Land Registry and allow the programme 
of compulsory registration to be completed within 10 years”. In 
pursuance of these plans, an Order was approved in December 1984 
which will extend the compulsory system to cover 79.4% of the 
population by the end of 1985.^^ 

4.30 HM Land Registry has the statutory function of keeping a register of 
title to freehold and leasehold land.^^ -pcQs are payable for registration 
in accordance with Orders made by the Lord Chancellor. The 
Registration of Title Department has achieved substantial surpluses 
from fees since 1977-8 , rising from £1 ,631 ,425 in that financial year to 
about £11.5 milhon (originally estimated at £13 milhon) in 1983-4, and 
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totalling about £44 million in that six year period. Further we were told 
that the anticipated surplus for 1984-5 was £20.6 million. In addition, 
the Chief Land Registrar wrote: 

“We anticipate a fee revenue in 1985/6 of £97.9 million providing 
a surplus of £18.7 million for the Consolidated Fund. After 
allowing for charges for superannuation, depreciation of assets 
etc. approximately half of this latter sum will be declared as a 
surplus.” 

At the same time, it is generally recognised that the professional 
charges of solicitors (and other persons) acting in conveyancing 
transactions will be at very much the same level whether the title is 
registered or unregistered. Thus in a case actually concerning the 
method of calculating solicitors’ remuneration, Donaldson J. (as he 
then was) observed: 

“The title was in fact registered, but it was common ground that 
nowadays, when in unregistered cases short title can be made, 
there is little, if any, saving in time or effort in dealing with a 
registered title. Accordingly, the solicitor’s remuneration is not 
greatly affected by this factor. 

Further to this, when we held informal discussions with representatives 
of The Law Society and with three non-solicitor conveyancing 
organisations^^ we were told by all that the fact that a transaction 
concerned a registered title had virtually no effect on the level of the 
fees quoted and charged. When we put this to the Chief Land 
Registrar he informed us that: 

“The level of solicitors costs for registered conveyancing does not 
come to the Registry’s attention and it is not considered that any 
comment upon them can be usefully or properly made. Refer- 
ence may be made to Vol. 2 Part B Section 6 para 6.11 of the 
Report of the Royal Commission on Legal Services.”^® 

4.31 Nevertheless, the Explanatory Leaflet No. 1, issued by HM Land 
Registry, and entitled “Registration of title to land - its characteristics 
and advantages” states at paragraph 12 that, “Registration of title 
should result in reduced costs because of the simplification of the 
conveyancing work”. In practice, we understand, this result does not 
happen. Further, conveyancing where title is registered is not always 
more straightforward than for unregistered land, particularly with 
leaseholds. A starting point therefore in considering ways of improving 
the system of land registration must be to identify its merits and, in 
view of the attendant additional expense of the system, to consider 
whether there is adequate justification for its continuation. Thus one 
submission we received argued that, with its surpluses, it could “be 
concluded that the Land Registry is being used as a means of taxation 
instead of an efficient and progressive machine.” 
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4.32 It appears to be not generally appreciated that, from the consumer’s 
perspective, registered conveyancing will actually cost more than 
unregistered conveyancing because, while the solicitor’s charges will 
be at similar levels, in the former the consumer must in addition pay 
the Land Registry fees. Therefore, registered conveyancing does not 
in general offer the advantage of relative cheapness. The other 
advantage most often claimed by supporters of the registered system is 
its simplicity in comparison with unregistered conveyancing. Against 
this, however, must be put the fact that nowadays unregistered titles 
have also been very much simplified by the introduction of a 15 years 
period of title^^ and by the fact that the pre-1926 complexities as well 
as the 1925 transitional provisions have all, in effect, disappeared over 
the horizon. Indeed it is generally accepted that the difficult and 
time-consuming work required when a conveyancing transaction is 
undertaken nowadays occurs before and in connection with the 
formation of the contract. This work will be essentially the same 
whether the title is registered or not. The post-contract problems 
which led to the 1925 reforming legislation are no longer felt, and the 
investigation of title has become comparatively straightforward in 
virtually all cases, registered or unregistered alike. 

4.33 The most substantial advantage identified of registration of title as 
compared with unregistered conveyancing appears to be the indemnity 
against defective title provided by the State in the former case; it is 
therefore a reasonable assumption that in this lies the essential 
(although by no means the only) justification for purchasers being 
obliged to pay Land Registry fees in addition to solicitors’ remunera- 
tion. The indemnity provisions are not comprehensive, however, and 
in particular do not cover overriding interests. While we were sitting, a 
provisional Report affecting this matter was drafted within the Law 
Commission under the direction of our Chairman and issued for a 
limited additional consultation (“Overriding Interests; Rectification 
and Indemnity”). We should not anticipate or duplicate the Law 
Commission’s consideration of these issues, but we note with approval 
in principle the suggestions in that paper for improving the present 
position with regard to indemnities against overriding interests (see 
further post, paragraphs 4.51 and 4.58-9). 

4.34 When we asked the Chief Land Registrar whether he accepted that the 
essential justification for purchasers being obliged to pay Land 
Registry fees must lie in the indemnity provisions, he stated that: 

“. . . the advantages of the Land registration system extend, it is 
submitted, far beyond the indemnity provisions.” 

4 35 He accordingly drew attention to the other advantages of the system 
outlined in Explanatory Leaflet No. 1 - “Registration of Title to land - 
its characteristics and advantages” (reproduced in full at Annex G). 
Notwithstanding these benefits, we felt obliged to consider the vanous 
suggestions made from time to time that there would anyway be 
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conveyancing advantages in closing down, or “privatising” or “hiving- 
off” the Land Registry.^^ 



Closing Down 

4.36 So far as the drastic suggestion of actually closing down HM Land 
Registry is concerned, a conceivable approach would be to do this on 
the basis that the private insurance market would offer equivalent 
indemnity cover against defective title; indeed, private insurers could 
extend the cover beyond that provided by the Land Registry to 
encompass overriding interests. These are, we were told, in fact 
already available to a limited extent via American title insurance 
companies operating in this country, although the actual cover will 
always depend on the precise terms of the particular policy and there 
was no information provided to us of any such claims actually having 
ever been made and met.^^ We accordingly made some enquiries, 
through the British Insurance Association, of the likely level of 
premiums if such cover were provided, in order to make comparisons 
with the present cost of obtaining the benefit of the Land Registry’s 
indemnity. 

4.37 We were told that whilst private insurers could probably offer 
indemnity cover equivalent to that provided by the Land Registry, and 
indeed could extend the cover to include overriding interests and 
defects in title to unregistered land, in practice this is unlikely to be 
advantageous to purchasers as the total cost would almost certainly be 
greater than if the Land Registry were to provide equivalent cover. 
For insurers, any premiums to cover either the present state indemnity 
provisions or extended provisions encompassing overriding interests 
would have to be set at a level which as a minimum equated to the 
expected cost of rectification plus administration costs. If a master 
policy insuring all titles were issued then some appropriate authority 
would have to administer it. If pohcies were issued to individuals then 
the administration costs would increase and a decision would have to 
be made on whether insurance was to be voluntary, and thus not 
universal, or compulsory, with the attendant problems of monitoring. 
Insurers are obliged to reserve funds for outstanding claims. All this 
would compare unfavourable with the Land Registry’s apparent ability 
simply to meet claims from current income. In substance, then, it 
would appear far more cost-effective to maintain the Land Registry’s 
state-guaranteed title insurance and to extend the Land Registry’s 
indemnity provisions to cover overriding interests (see post, paragraph 
4.59). i^though this would suggest a strong case for rationalisation of 
the basis on which Land Registry fees are calculated, to reflect the cost 
of providing the indemnity plus administration costs, it does much to 
confirm the substantial advantages of continuing to vest in the Land 
Registry the function of providing a guaranteed title. 

4.38 Even were closing down the Land Registry otherwise practicable there 
is unlikely to be much support for such a radical suggestion; in 
particular, it is clearly contrary not only to the Government’s present 
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policy of extending registration but also to the great weight of 
representations received which recognised the advantages, cost apart, 
in maintaining registration of title (see post, paragraph 4.70). 
Furthermore, in the longer term, comprehensive registration must 
make it much easier for lay people to do their own conveyancing, 
without having to remunerate conveyancers or others at all. This 
would be greatly facilitated if the Land Registry’s very useful advisory 
facilities were to be extended and publicised.^^ 



“Hiving Off’ or Privatisation 

4.39 An alternative would be to “privatise” the Land Registry (that is, 
transfer its functions to the private sector), or at least “hive off’ (that 
is, remove from the direct responsibility of Government) some or all of 
its functions. This idea is not novel; the Land Registry Bill 1973, which 
fell with the Heath Government, was intended to achieve complete 
“hiving off”. One conceivable candidate for acquiring the Land 
Registry’s functions might be the Building Societies Association or one 
of its member bodies, although no interest has yet been shown by the 
Association so far as we are aware and we made no enquiries of the 
building societies on this specific question. However, there appear 
obvious advantages for societies in owning it, given that they have so 
much dealing with the Land Registry. Similarly, other financial 
institutions (such as banks or insurance companies) involved with 
property transfer, could be interested. The large operating surpluses 
currently achieved by HM Land Registry would appear to make a 
take-over an attractive proposition for the private sector, although the 
scope for commercial development is not clear. 

4.40 The consumer (i.e. the conveyancer and his client, or the DIY 
conveyancer) might benefit in a number of ways. A comparative lack 
of direct concern or urgency for the interests of the consumer was 
alleged against the Land Registry (although this was strongly disputed 
by the Chief Land Registrar, who pointed to the negligible number of 
complaints against his staff considered each year by the “Ombuds- 
man” according to whose Annual Reports over the last six years only 
20 had been received and only 1 upheld). The suggestion was that a 
private organisation commercially orientated could well take a far 
more personal and positive attitude to its customers. For example, in 
relation to computerisation, the larger building socieites are generally 
very much more advanced than HM Land Registry. In terms of 
development, capital and manpower resources, a privatised Land 
Registry would not be subject to the same inhibiting resource 
constraints as are currently imposed by central Government on the 
public sector. All these differences could, it was asserted, lead to a 
better service for the users of the Registry. Thus, one difficulty 
encountered by HM Land Registry is in trying to accommodate major 
fluctuations in home ownership and house transfer; these generate 
increased activity in the Registry, but resource constraints prevent the 
necessary flexible response. Against these points could be put the 
conflicts of interest that could occur if a private organisation like a 
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building society owned the Registry; the undesirability of a monopoly 
the use of which was compulsory; and the attendant dangers of 
uncontrolled fee levels. Accordingly strong views were expressed 
against the suggestion that HM Land Registry should be privatised. As 
for “hiving-off this had some slight attraction, in that the constraints 
on manpower would be avoided. Nevertheless, the relevance of these 
issues to the simplification of conveyancing is indirect, we were not 
aware of any significant support for them and anyway they do not 
appear to come clearly within the scope of our terms of reference. 

4.41 For the remainder of this section of the Report, we proceed on the 
generally accepted assumption that HM Land Registry will not only 
continue but also remain in the public sector. We now turn to an 
examination of various ways in which it has been suggested that the 
present system of registration of title could be improved. 



Improving the System 

4.42 On the assumption that HM Land Registry is here to stay, and taking 
into account the possibility of altering the basis of its present fees 
structure (see ensuing paragraphs), it seems entirely appropriate for 
the system of registration of title to be extended and to be 
computerised so far as possible. It was suggested, however, that there 
is scope for some significant improvement as to other aspects. In what 
follows, we review a number of suggestions put to us in the 
representations we received for reforming to a greater or lesser extent 
the existing system of registered conveyancing. 



Fees 

4.43 We have already noted the relative expense of registered conveyancing 
and referred to the suggestion that, as matters currently stand, the 
most significant advantage of registration of title lies in the indemnity 
pro visions. In the light of this, the case was put for re-considering the 
basis on which Land Registry fees are presently calculated. The 
current level of fee income produces large operating surpluses in the 
hands of HM Land Registry, which are paid over to the Treasury. 
This would clearly have been contrary to section 145(4) of the Land 
Registration Act 1925 which provided that: 

“The fee orders . . . shall be arranged from time to time so as to 
produce an annual amount sufficient to discharge the salaries and 
other expenses (including the annual contribution to the insur- 
ance fund) incidental to the working of this Act, and no more:' 
(Our emphasis). 

4.44 However, that subsection was repealed and replaced by section 7 of 
the Land Registration Act 1936 which provides that fee orders made 
under that Act . . . 
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“shall be arranged from time to time to produce: 

(a) amounts sufficient to discharge the salaries and other expenses 
incidental to the working of that Act . . . 

(b) such further amounts as are in the opinion of the Lord 
Chancellor and the Treasury reasonable, regard being had to any 
indemnities theretofore paid, and to the contingency that 
indemnities may thereafter become payable, under that Act.” 

This section equally does not authorise the simple obtaining of 
surpluses from fees, but in paragraph (b) it does indicate a proper basis 
for the fixing of fee levels. This would appear to involve actuarial 
calculations so that the indemnity premium proportion of the fees is 
identified. When we asked the Chief Land Registrar^^ whether this 
was at present done, he replied, “No”, but referred us to section 145 of 
the 1925 Act, without further elaborating. In oral discussions, 
however, he explained that this idea had never been considered and 
expressed the view that, on the face of it, the statute did not require 
the employment of actuaries. In practice, some estimate of the likely 
indemnity payments is made and we were told that this usually 
suffices. 

4.45 According to certain submissions we received, it was also considered 
anomalous that Land Registry fees are lower for applications for first 
registration, where there is much more work and greater risks, than for 
applications to register dealings. The Chief Land Registrar com- 
mented on this aspect as follows; 

“The applicant for first registration has to pay his solicitor’s fees 
for examination for the completion of an unregistered transac- 
tion, and, additionally, has to pay the fees for land registration, 
some of the advantages of which he himself will not enjoy. It is 
also relevant that applicants faced by this situation normally have 
no alternative but to register because the transaction is one that is 
compulsorily registrable.” 

As a result, we were told, these fees are not set at a level sufficient to 
cover costs. However, since the Chief Land Registrar’s comments 
would appear to be equally applicable to dealings (see ante, 
paragraphs 4.30-2), there seems obvious scope here for reconsidera- 
tion of the fees structure, particularly if suggestions as to the extension 
of the state indemnity cover (e.g. to overriding interests) are accepted. 
It would not, however, be desirable to require specific calculations for 
every individual transaction and thus remove any element of certainty 
as to the likely fee to be paid. What might be considered is a flat fee 
system, with provision for some relief in respect of lower-valued 
properties. 

An Open Register of Title 

4.46 In August 1984, the Law Commission initiated a public consultation 
exercise, inviting views on the possibility of opening the register of title 
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to public inspection^^ and in due course a Law Commission Report will 
appear. In Scotland, it should be remembered, the register of title is 
open to public inspection, as indeed it is practically everywhere else in 
the world. Our Report should not attempt to anticipate the Law 
Commission’s conclusions on this issue which will not be confined to 
considering the imphcations for conveyancers. However, there are 
general points about the ways in which an “open” register might help 
to simplify conveyancing which can properly be made in this present 
context. 

4.47 We asked the Chief Land Registrar whether he saw any disadvantages 
in having an “open” register, assuming that appropriate search fees 
would be chargeable for anyone wishing to inspect. He responded as 
follows: 

“It is thought that initially the registry might be somewhat 
embarrassed by numerous enquiries from busy-bodies and others 
having no true interest in obtaining this information but, 
thereafter, it is thought that the level of enquiries would settle 
down to proportions which would cause the Registry little 
difficulty; the additional resources required would be unlikely to 
be high. Additional fees for searches would be of no particular 
help to the Registry in the event of the work proving to be higher 
than envisaged. It cannot be emphasised too strongly either in 
this context or generally that the Registry’s difficulties at the 
present time, do not centre on the question of the level of finance 
available but on the fact that its manpower resources are strictly 
limited by the Government’s policy to restrict civil service 
numbers.” 

4.48 Some of those who objected to an “open” register on grounds of 
privacy suggested in their representations to us that a partially open 
register might be feasible, and so we sought the Chief Land Registrar’s 
views on this option. We asked whether there would be any practical 
objections to (i) a register “open” except as to entries on the charges 
register or (ii) a register “open” unless the proprietor expressly 
notified a desire that it should be private or (hi) a register “open” 
without special authority to all practising solicitors or other persons 
(such as licensed conveyancers) lawfully undertaking conveyancing. 
His response was as follows: 

“(i) Subject to the point made [in the previous answer: see paragraph 
4.47] the answer is “no”, so far as the Registry is concerned. 

(ii) Any discretionary element introduced to the opening of the 
Register would raise manpower and administrative problems for 
the Registry. 

(hi) Again difficulty could be caused because the Registry would then 
be concerned to find out whether the applicant practitioner was 
entitled to proceed without special authority.” 
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These answers seem persuasive. Quite apart from any practical 
difficulties with any such partial proposal, an “open” register which 
yet did not reveal the benefits and burdens of restrictive covenants, 
rights of way and other easements in relation to adjoining properties, 
could not notably simplify conveyancing. 

4.49 The benefits of an “open” register for conveyancers (as distinct from 
public policy considerations of greater access to information) could be 
significant, although perhaps easily exaggerated. A number of possible 
simplifications might result from opening the register of title to public 
inspection: 

(a) The extra formality of having to obtain the registered prop- 
rietor’s written authority to inspect would be obviated; 

(b) The vendor’s title could be verified much earlier in the 
conveyancing process; it would obviate some frustration on the 
part of potential purchasers to know they were negotiating with 
the registered proprietor; also, for example, a vendor’s solicitor 
would not be delayed by the need to obtain information from 
mortgagees in order to prepare the contract; 

(c) purchasers of leasehold properties would be able, as of right, to 
discover whether a particular property was affected by any 
incumbrances or covenants on superior titles; 

(d) the development of a computerised register of title will to some 
extent be inhibited by the existing privacy rule; an “open” 
register would eventually enable direct inspection via remote 
terminals in a conveyancer’s office or by a potential purchaser at 
home;^^ 

(e) a fully “open” register would enable a purchaser to inspect the 
titles to adjoining properties, not only as to the proprietors’ 
names but also as to the filed plan for the general boundaries and 
particularly as to the burden of restrictive covenants, the route of 
rights of way, and so on. 

An additional benefit for consumers could it was submitted be 
obtained if the register were not only “open” but also included the 
values of properties (as it always did before 1976 and does in 
Scotland), since this would greatly assist valuations and might help to 
stabilise the level of house prices (see also post, paragraph 4.67, as to 
the possible abolition of the Particulars Delivered form). 

4.50 The public policy issue of privacy, including any arguments against 
greater access to information, must initially be a matter for the Law 
Commission. However, in view of the positive advantages which can 
be identified for conveyancers, and taking into account the Chief Land 
Registrar’s supportive comments, it appears clear that there is 
significant scope here for a simplification of conveyancing practice and 
procedure. 
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Overriding Interests 

4.51 It ought to be a fundamental principle of any ideal system of land 
registration that purchasers should not be bound by matters not 
indicated on the Register itself. Nonetheless, overriding interests do 
not appear on the register of title for England and Wales. In 
November 1984 a draft provisional Report entitled “Land Registra- 
tion: Overriding Interests, Rectification and Indemnity” prepared 
within the Law Commission, under the direction of our Chairman, was 
issued for limited consultation. This proposed eventual abolition of 
overriding interests, with the rectification and indemnity provisions 
being used “to provide a more flexible and equitable method of 
protecting those matters which would otherwise be overriding in- 
terests.” At the same time, the Government indicated its intention to 
introduce legislation in the 1984-5 session of Parliament to deal with 
the specific problems raised in this context by the Boland case.^“ There 
is little further we can properly do except note these developments 
whilst supporting the statement in the draft Report referred to above 
that “overriding interests are an expensive complication in conveyanc- 
ing and fundamentally inconsistent with the principles of land 
registration.” There is clear scope here for changes which will simplify 
and cheapen conveyancing. 

Restrictive Covenants 

4.52 We received a good deal of evidence proposing the deletion from the 
register of obsolete and unenforceable restrictive covenants. There can 
be little doubt that the register of title itself would be improved and the 
conveyancing process thereby simplified by the removal of as much 
obsolete matter as possible. One ancillary advantage would be to 
facilitate HM Land Registry’s programme of converting existing 
registers into computerised form. As the Chief Land Registrar 
commented in his Annual Report for 1983-4: 

“A high proportion of the existing registers contain lengthy 
entries relating to restrictive covenants, a great many of which 
are certainly obsolete; the prospect of carrying these forward to 
modern computerised records is both daunting and 
incongruous.”^* 

4.53 We asked the Chief Land Registrar what the effect would be on the 
Land Registry’s workload if restrictive covenants were abolished. He 
responded: 

“The answer to this question would depend on the basis on which 
abolition was effected and the nature of any new interest which 
might be created in place of restrictive covenants. Total abolition 
would have the advantage of reducing substantially the massive 
task of conversion of the register into computerised form. 
Abolition on a selective basis might well give rise to new 
considerative work which could have serious resource implica- 
tions for the Registry. It seems probable, on the strength of 
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present knowledge, that any likely alternative interest would 
make even greater demands on the Registry’s staff than do 
restrictive covenants.” 

4,54 The exact approach to a means of abohshing or reducing restrictive 
covenants has been a matter of some difficulty. The Law Commission’s 
Report on “The Law of Positive and Restrictive Covenants”^^ 
proposed for the future a system of Land Obligations, to replace 
positive and restrictive covenants, which would run with the land, 
allowing the benefit and the burden to be directly enforceable by and 
against the current owners of the relevant land. This is the “likely 
alternative interest” referred to by the Chief Land Registrar in the 
preceding paragraph. One difficulty with this suggestion would be the 
existence of two systems, the old and the new, running in parallel. 
Other suggestions which have been put to us are that all pre-1926 
covenants should be abolished on the basis that they need not be 
registered in the Land Charges Register and are enforceable only by 
virtue of the uncertain doctrine of constructive notice; that all pre-1948 
restrictive covenants pre-dating modern planning legislation should be 
abolished that all covenants should be removed from the register 
after a set period unless the person with the benefit requested 
continuation and could establish the covenant’s enforceability and 
demonstrate precisely the land to which it related; or that restrictive 
covenants, like positive covenants, should only be binding and 
enforceable between the original parties, and so would not affect 
purchasers and should not need reproducing on the register. In a paper 
submitted to us by the Chief Land Registrar, he outlined his proposals 
for dealing with obsolete restrictive covenants. The suggestion made is 
that all covenants should be given a limited life of, say, 80 years, after 
which they would automatically become unenforceable. This would 
save Land Registry staff from having to give any detailed consideration 
to individual restrictive covenants in order to select those which could 
safely be abolished and removed from the register. 

4.55 A small but significant step towards removing obsolete material from 
the register (pending adoption of any more radical solution) could be 
to make unenforceable any covenants referred to as contained in deeds 
not produced at first registration, unless a person claiming the beneft 
could produce such deeds within some specified period (perhaps three 
years). Such a proposal might, however, lead to some unfairness to 
persons not able to meet the requirement in time or at all. 
Consideration of the scope for improving the system of registration of 
title in this context cannot be separated from the wider question of the 
future of restrictive covenants. We accordingly return to this issue in 
Part VII of this Report. 

4.56 In contradistinction to the above suggestions for removing information 
from the register were suggestions as to the benefit of restrictive 
covenants. At present, only the burden of a restrictive covenant is 
registered against the covenantor’s title. A fuller record of the 
property would be available and useful for practical purposes if the 
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benefit of the covenant also were entered on the register of the 
covenantee’s title. This suggestion would obviously have to await any 
decisions on reforming the registration of restrictive covenants before 
it could be implemented; we are also aware that HM Land Registry, 
for obvious reasons, would not respond favourably to such a proposal. 

4.57 A similar point relates to positive covenants. Submissions from the 
Institute of Legal Executives contained the suggestion that these too 
should be entered on the land certificate. The Institute argued that: 

“This would not only improve the certificate as a document but 
would also save time for the solicitor in ascertaining whether or 
not positive covenants do in fact continue to affect the Title of 
the property.” 

From the point of view of improving the register to produce a more 
complete picture, this suggestion might seem a logical extension of the 
previous point. Furthermore, it is worth noting that the recent Law 
Commission Report referred to^"^ would, if implemented, have the 
effect of requiring registration of what are now positive covenants. 
Also in practice, indemnity covenants are taken, and it is undoubtedly 
so that the need for these should not be overlooked that the Institute 
made its suggestion. On the other hand, in principle, the burden of 
positive covenants depends on privity of contract and does not run 
with the land: strictly such covenants cannot affect the title and so 
ought not to be entered on the register. Further it might be argued 
that, for the limited benefits entry on the register would produce, it 
could be unnecessarily burdensome for HM Land Registry, and that 
anyway no significant simplification of conveyancing would be 
achieved. 



The Land Registry’s Indemnity Provisions 

4.58 The Land Registry’s indemnity provisions are not intended to be 
comprehensive.^^ As to this, we received a submission from the 
Institute of Conveyancers which commented that the Land Registry 
“gives insufficient guarantee” and that its functions might be expanded 
“to give the same kind of services provided by the title-insurance 
companies of America”. From submissions we received from Amer- 
ican title insurance companies, it appears that the additional cover 
purports to be essentially against the legal costs of defending 
unsuccessful claims, and, more important, against overriding 
interests. 

4.59 It would be possible to improve the effectiveness of the Land 
Registry’s indemnity provisions if overriding interest were covered as 
these presently represent a flaw in any scheme to simplify registered 
conveyancing. This would obviously have some effect - perhaps 
incalculable even actuarily - on the level of Land Registry fees if the 
basis on which these are calculated is changed so that the fees more 
clearly reflect the indemnity risk (see ante, paragraph 4.44). However, 
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the implications of extending the indemnity provisions in this way will 
of course be dependent on the developments referred to ante, 
paragraph 4.51. 



Abolition of Land and Charge Certificates 

4.60 Few legal or practical purposes are served by the issue and retention of 
Land and Charge Certificates except that the requirement of produc- 
tion to the Land Registry with applications for registration can operate 
to inhibit fraud.^^ It is the entry on. the register which provides the 
essential protection, and the Certificates themselves may be regarded 
as rather unnecessarily glamorous receipts, which can be lost and 
which can cause building societies severe problems of storage space. 
(An illustration of the importance of keeping documentation to a 
minimum was provided by Halifax Building Society, who informed us 
that, “It has been calculated that the Society would require additional 
storage space of over one and a half miles if there were an increase of 
one tenth of an inch in the bundle of title deeds.”). Office copies can 
always be obtained if necessary.^® 



4.61 The Chief Land Registrar commented on this matter as follows: 

“Legislation would be required to enable the Chief Land 
Registrar to dispense with the preparation of either Land or 
Charge Certificates. In the case of Land Certificates it is unlikely 
that discontinued issue would be acceptable to the public using 
the Registry’s services who, having paid a fee, would expect to 
receive documentary evidence of their registered title. A similar 
response would be likely from any mortgagees who would wish to 
see and hold evidence that their interest had been duly 
registered. If, however, Building Societies wished to operate 
without holding a Charge Certificate, further consideration in 
conjunction with the Building Societies could be given to the 
option proposed.” 

It would seem possible, in the hght of these comments, to provide that 
Certificates should not be issued where the would-be recipient made a 
request to that effect. However, we also noted that s.63(l) of the Land 
Registration Act 1925 already provides that a Land or Charge 
Certificate “shall be either delivered to the proprietor or deposited in 
the registry as the proprietor may prefer.” We were not aware of 
building societies taking advantage of this provision so as to pass their 
storage problems to H.M. Land Registry, where they would certainly 
not be welcome. The Chief Land Re^strar told us that he had been 
reluctant, understandably, to publicise this provision. Eventually, 
electronic communications and electronic storage might render paper 
documents of this sort completely otiose. In the meantime, there must 
be scope for reducing the size of certificates (which are cuTOntly larger 
than A4 and folded for the convenience of the Land Registry) to ease 
the storage problems of bulk recipients. 
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Boundaries 

4.62 A possible simplification of registered conveyancing in the long term 
would be to establish fixed boundaries."^® The object would be to 
eliminate future boundary disputes. The perennial problem with such 
a proposal is the need to obtain prior agreement as to the precise 
boundaries from neighbours. Experience following the Land Registry 
Act 1862 (which required fixed boundaries in all cases) has shown that 
this tends to cause sleeping disputes to wake up in an unproductive and 
expensive way. Hence the adoption in practice of the general 
boundaries rule."^^ The Benson Report encapsulated the contradiction 
between this rule and the generally felt need for better plans when it 
stated that: 

“it should be the professional duty of surveyors and solicitors to 
see that . . . adequate plans and measurements are prepared 
which, without departing from the principle that only general 
boundaries are depicted, would eliminate many of the boundary 
problems which from time to time arise. 

4.63 The inherent difficulty in this is that, so long as registration shows only 
general boundaries, the register cannot be conclusive: reference may 
have to be made to the plans and measurements in documents off the 
register in order to establish precise boundaries. Nevertheless, there 
is no discernible trend towards registering with fixed boundaries; 
indeed, the Law Commission’s recent Report on Land Registration 
recommends that the general boundaries rule should be retained."^ 
The general establishment of fixed boundaries would require addition- 
al expensive work and would doubtless give rise to a spate of boundary 
disputes between neighbours. Further, this would not necessarily 
achieve any durable simplification, since boundaries can be altered 
more or less informally, for example where neighbours agree or are 
estopped as to the position of a fence, or as a consequence of adverse 
possession."^^ 

4.64 We asked the Chief Land Registrar whether fixed boundaries could 
not in fact be readily produced as an incidental of the approved plans 
called for by the developing building estates procedures. The 
suggestion was rejected, however, in the following terms; 

“No; the system of estate plan approval is inappropriate for such 
a function. When a title is registered with fixed boundaries under 
rule 276 of the Land Registration Rules 1925, a survey of the 
physical boundaries is undertaken to fix their location in relation 
to the National Grid survey network by recording the co-ordinate 
values of points on or immediately adjacent to the boundaries. 
The precise positions of the boundaries of legal ownership in 
relation to the physical boundaries around the property are also 
determined. All this information is then annotated on the filed 
plan of the title to be registered with fixed boundaries. Approval 
of estate plans by the Land Registry takes place at a very early 
stage, usually before development commences. It is therefore 
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extremely rare for the fencing of plots to be in position at the 
time of approval. The plans submitted for approval show 
intended rather than actual development. Even where such plans 
are accurately drawn at a large scale and are capable of being 
related to the Ordnance Survey map, the Registry often finds 
that physical boundaries such as fences are subsequently not 
erected in the intended position shown on the estate plan. To 
attempt to use such machinery to achieve registration with fixed 
boundaries therefore is totally impracticable.” 

During oral discussions, however, the Chief Land Registrar agreed 
that it would not be totally impracticable for boundaries to be checked 
by surveyors so as to be fixed, but he emphasised that this would be 
expensive and might disturb neighbours on estates where the actual 
development had been completed. A related point concerns the 
improvement of plans; we consider this post, paragraphs 6.43-7. 



Collection of Stamp Duty 

4.65 A large number of submissions proposed that District Land Registries 
should become responsible for stamping documents requiring registra- 
tion, to avoid the delay between completion and registration while the 
transfer deed is being stamped at the appropriate Stamp Office before 
being returned to the District Land Registry. We have intimated that 
our own view would have been that Stamp Duty should be abohshed 
altogether (see ante, paragraph 1.20); nevertheless, on the assumption 
that it will continue to be collected, we sought the views of the Chief 
Land Registrar and of the Inland Revenue Commissioners on this 
subject. The former offered the following observations: 

“This question has, from time to time, been the subject of 
discussions between the Registry and the Inland Revenue. 
Merely to site Stamp Offices and District Registries in the same 
buildings would probably not be the answer. Such a move would 
certainly not be economically viable for the Inland Revenue and, 
from the Registry’s point of view, would hinder production by 
creating a bottleneck through which all work must pass. 
However, it may be that there is scope for more fundamental 
reform leading to integration of the stamping and registration 
process. As a first step it might be feasible for the Registry to 
take responsibility for impressing the “produced” stamp on 
transfers of registered land and on conveyances inducing first 
registration. This arrangement would require an amendment to 
section 28 of the Finance Act 1931. The transfer to the Registry 
of all Stamp Office functions would require much more detailed 
consideration, bearing in mind the following points 

(a) The establishment of compulsory registration throughout Eng- 
land and Wales would constitute the most favourable time to 
introduce machinery for the stamping documents handled by the 
Registry. 
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(b) Even after that time some deeds (for example, short term leases) 
will not be produced to the Registry although they will be liable 
to stamp duty. Furthermore, stamp duty is payable on many 
documents which are not concerned with land, for example, 
share transfers. There would, therefore, be a continuing need for 
stamping facihties for such documents. 

(c) The tax is collected throughout the United Kingdom and any new 
arrangements would need to be compatible with those applying 
in Scotland and Northern Ireland. 

(d) There would be significant staffing implications in any reform of 
this kind.” 

4.66 The Inland Revenue commented as follows: 

“N on-taxable transfers of registered land 

There is no stamp duty to pay on a sale or transfer of land where 
the price or value does not exceed the threshold - currently 
£30,000. One effect of the 1931 legislation, however, is that it 
requires all transfers of interests in land to be submitted to the 
Stamp Office whether or not duty is payable. There is however 
no particular reason why the Stamp Office should see in every 
case exempt transfers of land or why they should collect the 
particulars delivered form. Provided satisfactory arrangements 
could be made to ensure that the particulars delivered forms 
continue to reach the Revenue and for the Stamp Office to see 
cases where there is doubt about the stamp duty payable, there is 
no reason in principle why conveyances of registered land which 
are clearly exempt from stamp duty, together with the particulars 
delivered form should not go direct to the Land Registry. Section 
28, Finance Act 1931 would however have to be amended to 
allow details of these transfers to be produced to the Land 
Registry rather than the Revenue. 

Taxable transfers of registered land 

Transferring the stamping function for hable transfers poses 
more difficult problems. Treasury Ministers are currently review- 
ing stamp duty following the publication of a consultative 
document canvassing major reforms. Any change in the arrange- 
ments for stamping documents would need to be considered in 
relation to the shape of stamp duty after any reforms Ministers 
may decide to make. Another major difficulty is that not all 
documents that need to be stamped have to be registered. There 
are two parts to this problem. First, compulsory registration does 
not yet extend to the whole of England and Wales. Secondly, a 
sizeable number of transactions are not within the system of 
registration. Leaseholds for less than 21 years, or less than 21 
years to run, for example are stampable but cannot be registered. 
Although it might be desirable to consider some merging of Land 
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Registry and Stamp Office functions these difficulties would need 
to be overcome and systems devised which were equally 
satisfactory for the whole of the United Kingdom. The time for 
considering a major change of this kind would appear to be after 
any stamp duty reforms are enacted and compulsory registration 
for the whole of England and Wales is in sight.” 

E67 The Inland Revenue’s comments might not be thought convincing. 
There is undoubtedly scope here for a comparatively simple but 
effective reform which will cheapen and speed up conveyancing 
practice although, of course, the most simple and effective solution 
would be complete abolition of stamp duty. A related simplification 
which would achieve some significant saving in time and expense 
would be the abolition of the Particulars Delivered form. This ought to 
be assisted if the register again showed the sale prices or values of 
properties, and the register were open to unrestricted inspection by the 
Inland Revenue. Thus in relation to Scotland, where this information 
is available on an “open” register, the Revenue has power to dispense 
with the section 28 requirement. The Inland Revenue commented 
that:- 



“the information obtained under the 1931 Act is essential raw 
material for the Valuation Office. The Keith Committee . . . has 
recently commented that it is for the greater convenience of the 
taxpayer that this arrangment should continue . . . We see a 
continuing Departmental need for information contained on the 
particulars delivered forms.” 

These reasons may not appear to constitute sufficient justification f 
the continuing imposition of the forms: they are a cause of delay 
conveyancing and could be abolished and alternative arrangemei. 
made, as hinted at, for the Inland Revenue to collect from the Lan 
Registry any information needed, without troubling taxpayers oi 
conveyancers unnecessarily. 

Companies’ Charges 

4.68 At present, in order to be completely valid and enforceable in relation 
to registered land, charges created by companies are registered not 
only at HM Land Registry but also at the Registry of Companies. It 
was therefore suggested that it might be desirable to provide that 
registration at the former office should suffice. Against this it was 
pointed out that there might be difficulties in relation to floating 
charges in debentures, and that the companies register is used partly 
for making credit assessments of companies and is an open register. 
We noted that with unregistered land the registration of charges in the 
companies register suffices without additional registration in the Land 
Charges register. This tends to support the opposition to registration at 
HM Land Registry alone. When dealing with a company, a companies 
search will always be carried out anyway. 
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Certificates of Title in Lieu of Registry Investigation 

4.69 If HM Land Registry were prepared or obliged to accept solicitors’ (or 
licensed conveyancers’) certificates of title in all cases without 
undertaking any further investigation of title, then the process of first 
registration should become quicker and cheaper. This practice is 
expressly provided for under section 20 of the Housing Act 1980, in 
relation to certain sales by local authorities, and it has been submitted 
that there is scope for a much wider application. The Chief Land 
Registrar commented on this proposal as follows: 

“Subject to value limits and certain other criteria, solicitors’ 
certificates of title are already accepted and acted on in many 
cases where appHcation is made for first registration of residen- 
tial property. This practice is expressly contemplated by rule 29 
of the Land Registration Rules 1925 and the Chief Land 
Registrar has, and exercises, a wide discretion under rule 28 to 
modify examination of title.” 

If reliance on certificates of title were to become general then, to be 
fully effective, the value limits in rule 29 should be deleted (they are 
generally £700 and in exceptional cases £1000). It is after all a truism in 
practice that the difficulty of title is in converse proportion to the value 
of the property. Furthermore, we were told by the Chief Land 
Registrar that the existing value limits were in practice almost always 
disregarded in favour of much higher ones. In this connection, 
however, a frequent complaint concerned the time taken following an 
application for first registration before issue of a Land or Charge 
Certificate which took considerably longer than the time taken 
following dealings. Figures supplied by the Land Registry to the 
Building Societies Association indicated that on average dealings took 
22 working days, first registrations 65 working days and dispositionary 
first leases 74 working days for the Land Registry to complete the 
registration. Practitioners among us had experienced delays of up to 
110 working days. Until these periods have expired, the conveyancer is 
unable to put away the relevant files and notify the parties concerned 
that the transaction has been finalised; more seriously, resales and 
other dealings with the property are hindered. These delays are plainly 
very serious and we received strong submissions about the inadequacy 
of the expedition process, which does not appear to work sufficiently. 
Delays here must be removed - if backlogs of work are the cause, then 
more staff must be employed to cope with them, even if this requires 
sub-contracting the removal of the backlog to the private sector. 



Extension of Registration 

4.70 We received a very large quantity of representations supporting the 
extension of compulsory registration of title to the whole country (i.e. 
England and Wales). If the system of registration is accepted as 
substantially more advantageous and beneficial to conveyancing 
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practice and procedure than unregistered titles can be, then logically it 
should become the sole system. HM Land Registry stated to us that: 

“Once the tasks of extending compulsory registration to the 
remaining parts of England and Wales and of converting the 
existing registers into computerised form have been completed, 
automated processing of dealings will make possible dramatic 
improvements in speed of service and significant reductions in 
fees.” 

Even without such promised benefits, the continued existence of two 
distinct systems of conveyancing, registered and unregistered, must 
constitute an avoidable complication. The Sohcitor-General’s Written 
Answer on 17 February 1984 outlined the Government’s present plans 
“to speed up the extension of land registration.”'^ Some submissions 
we received advocated the imposition of a time hmit on HM Land 
Registry, by when full registration would have to be achieved. 
However, this is clearly impracticable while the Land Registry remains 
subject to Government manpower and resource constraints:'*'^ we were 
told by the Chief Land Registrar that an extra 400 staff would be 
needed to complete the programme of extension by 1989 in addition to 
the 200 already promised for 1986/7. 

4.71 There are various possibihties for facilitating the extension of land 
registration. At present, voluntary applications for first registration of 
title outside areas of compulsory registration are not entertained by 
HM Land Registry, except in certain classes of case as specified by the 
Chief Land Registrar.'*® The most important of these exceptions 
relates to developing building estates, although only where their size is 
“not less than 20 house plots or a like number of units in purpose built 
flats or maisonettes.” We asked the Chief Land Registrar whether this 
exception could be broadened to include developing building estates ol 
any size. He responded as follows: 

“[The present] exception acknowledges the importance of 
registration in the conveyancing of new developments. A 
widening of the exception to estates exceeding, say, 10 or 15 
plots, would capture a large number of transactions but the 
additional workload from such a measure would compete for the 
finite resources which would otherwise be directed to extension 
of compulsory registration to new areas. It is thus a question of 
priorities. As matters stand, all estates, of whatever size, can be 
registered voluntarily in areas subject to compulsory registration 
and all estates over 20 plots in voluntary areas. The programme 
to extend compulsory provisions progressively to the remainder 
of England and Wales will steadily and automatically encompass 
all remaining new developments and this is the way the Land 
Registry would prefer to proceed initially having regard to 
administrative economy. Nevertheless the need to bring all 
estates into the registration system as soon as possible and 
following the extension programme for the years 1985/6 and 
1986/7 already announced by the Government the Chief Land 
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Registrar may well wish to widen the exceptions so that all 
developing estates could be registered.” 

4.72 Another means of speeding up the total registration of title would be 
to extend section 123 of the Land Registration Act 1925 so as to apply 
to any disposition of a legal estate, rather than the present requirement 
that it should only apply “on sale”. This would mean that dispositions, 
for example, by way of assent or gift or settlement would fall within the 
registration provisions if the land were in a compulsory area. Another 
suggestion, which was put to us by the Institute of Conveyancers, was 
that vendors of unregistered land in compulsory areas should be 
required to obtain their own registration as proprietor before 
completion. The arguments supporting this proposal were that it is 
unreasonable to compel the purchaser to bear the cost and that 
purchasers would benefit from investigating a newly registered title, 
rather than an unregistered one which might not be accepted for 
registration. It would also avoid duplicate investigations of the 
unregistered title by both the purchaser and the Land Registry. The 
difficulties with this proposal are that the length of time currently 
taken for first registration would greatly delay completion of the 
transaction. In addition, legislation would probably be required to 
make the idea fully effective in practice, as special conditions of sale to 
this effect would not be accepted by vendors on the grounds of trouble 
and expense. 

4.73 We asked the Chief Land Registrar for his views on these two 
proposals (i.e. amendment of section 123 and vendor’s compulsory 
registration): 

“The Chief Land Registrar recognises the problem underlying 
these two questions and has, indeed, given some thought to it. 
Under section 123 of the Land Registration Act 1925, registra- 
tion is compulsory on the sale of land and there are numerous 
types of conveyancing transactions, of course, which do not 
involve the sale of property. This is particularly true of land 
subject to settlements and of land held by various corporate 
bodies. It would appear to the Chief Land Registrar based on the 
experience since the introduction of compulsory registration at 
the turn of the century, that on the present basis the two systems 
of conveyancing will exist side by side indefinitely. Whilst in a 
very limited number of cases, it may reasonably be assumed that 
the property will never come on the common market, in regard 
to the remainder, sooner or later, conveyancing transactions will 
be effected; the trouble and expense thus caused will increase 
rather than diminish, as familiarity with the unregistered system 
of conveyancing declines. 

Evidence gathered by the Registry has shown that even where no 
special factors are involved, 1% of land can remain unregistered, 
even 80 years after the introduction of compulsory registration. 
In areas, such as central London, where special factors do exist 
because of the high proportion of land held under strict 
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settlement and by corporations, even after the lapse of such a 
period of time, the percentage of freehold registration is low. 
The Chief Land Registrar considers it important, however, that 
the completion of the programme of the extension of compulsory 
registration should be completed on the present basis rather than 
change the ground rules at this stage. One of the numerous 
reasons for wishing to complete the extension programme is so 
that problems of this kind may be addressed more fully and the 
implementation of any changes carefully assessed. Certainly 
consideration will require to be given thereafter to see whether 
actual registration of aU land, or at least all that is likely to come 
on the market sooner or later, can be effected, say, within 20 to 
25 years after the completion of that programme. This could be 
done on the lines suggested in the questions, but the burden 
which will be placed on the Registry should not be underesti- 
mated e.g., the death of a tenant for hfe of a large settled estate 
would give rise to a multiplicity of large registrations probably in 
several district registries; and the placing of the onus of 
registration on the vendor, could really only be contemplated if 
the registry was able to give a quick turn round in services on first 
registration, because experience would suggest that a vendor 
would not register until a short time before he wished to dispose 
of his property.” 

C. IMPROVEMENTS: LOCAL AUTHORITIES 

4.74 Local authorities are responsible for maintaining a local land charges 
register and for responding to requisitions for official searches of the 
register;"^^ they also provide information by replying to additional 
enquiries on Form CON. 29. We now consider ways in which this 
essential aspect of the conveyancing process might be improved. 

More Information 

4.75 An obvious improvement often suggested to us would be an 
amalgamation of various sources of relevant information - for example 
on commons, tin-mining, coal mining - so as to reduce the overall 
number of searches and enquiries points. We discuss this idea ante, 
paragraph 4.23. 

Vendors’ Searches 

4.76 We consider in Part II of this Report the possibihty of searches and 
enquiries being made by vendors at an earlier stage in the procedure 
than is currently the case where purchasers search. If practice or law is 
to change in this way, then it would appear necessary for the present 
Form CON 29 to be redesigned or replaced. One possibility, which 
was put to us in some submissions we received, would be for the local 
authority to enter only those responses which were exceptional or 
which revealed something adverse. The Conveyancing Standing 
Committee should liaise with The Law Society (and the Council for 
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Licensed Conveyancers) and local authorities’ associations encourag- 
ing them to consider the nature of an appropriate design. (We consider 
in Part VI of this Report the need to make forms more compatible with 
electronic communications and word processors). 

4.77 One problem with vendors’ searches would be that they might become 
out of date by the time a purchaser is found. Suggestions to overcome 
this, involving priority periods during which the local authority cannot 
take action which will invalidate the result of a search, and the 
problems with renewal procedures, are discussed ante, paragraph 2.5. 

Delays 

4.78 The most contentious aspect of the operation of local authority 
registers is the delay which can occur in receiving responses to local 
searches. There has in the past been voiced much criticism of the 
performance of some local authorities in this respect. The House 
Buyers Bill 1983 contained provision for local authorities to forfeit half 
of the search fee if they failed to respond to a search within 14 days, 
and the whole fee if no response was issued within 28 days.^° A 
number of surveys have been carried out during the last couple of 
years to try to estabhsh whether in fact the response times of local 
authorities do give cause for justifiable criticism. Consumers’ Associa- 
tion provided us with a summary of the results of two of these surveys: 

“The Holbom Law Society conducted a survey of London 
boroughs on this question in January 1983. The results showed 
that some London boroughs claimed to be able to return local 
searches within 8 days, but only two (Havering and Kingston- 
upon-Thames) of the London boroughs had actually been able to 
respond within 14 days without exception throughout the 
previous six months. At least 16 boroughs expected to return the 
local search within 14 days; and 5 of the boroughs appear to have 
been returning local searches later than 14 days but within 28 
days. Only one borough (Barking) at that time, was taking longer 
than 28 days (they said they were taking 7 weeks). Other 
authorities had had long intervals between receipt of searches 
and despatch of answers in the previous six months. For 
example, Greenwich up to 5 weeks, Barking 7 weeks, Camden 8 
weeks^\ Hackney 9 weeks, Southwark 9 weeks and Lambeth 3 
months. 

To supplement these reports Consumers’ Association conducted 
in late 1983 a small experiment to see how long it took a sample 
of 20 local authorities to provide searches at that .time. The 
authorities chosen were in the constituencies of MP’s who had a 
particular interest in the House Buyers Bill. The requests for 
searches were all sent out on 16 November 1983, the object being 
to see how many were returned in time for the second reading 
debate on 16 December. Four local authorities replied within 14 
days, eight authorities replied before 28 days and eight took 
longer.” 
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4.79 In submissions we received from the Association of District Councils 
and the Association of Metropolitan Authorities, the following 
information appeared: 



Association of District Councils 

“In conjunction with the Association of Metropolitan Author- 
ities, the Association recently sought information on how long on 
average it took local authorities to deal with both official 
searches and replies to supplementary enquiries. So far as this 
Association is concerned, replies were received from 305 
member authorities as follows:- 

22 took from 1-5 days 
152 took from 6-10 days 
80 took from 11-14 days 
51 over 15 days.” 



Association of Metropolitan Authorities 

\ 

“The Association has conducted a survey amongst member 
authorities to ascertain how long on average it took local 
authorities to deal with both official searches and replies to 
supplementary enquiries on form CON 29. 

Replies were received from 56 of the 68 AMA member district 
councils and London borough councils; 2 took under 5 days, 32 
took from 6-10 days, 12 took from 11-14 days and 10 took over 
15 days.” 

It should be noted that the statistics provided by the ADC/AMA and 
those from the Holborn Law Society’s survey seem irreconcileable and 
that “over 15 days” could cover a multitude of sins. 

4.80 In all of the evidence we received from the various local authority 
associations it was pointed out that problems did not generally arise 
with the official local land charges search, but with the additional 
enquiries (an issue not strictly addressed by the House Buyers Bill). 
These enquiries not only require more detailed investigation, but also 
liaison amongst a number of departments (usually the Planning, 
Engineering and Environmental Health Departments). Sometimes it is 
necessary also to communicate with the county council. Reasons for 
delay were identified in the two Associations’ surveys as follows: 



ADC 

“In our surve§^, members were asked about causes of delay. The 
reasons commonly given were (a) inadequate description of the 
property, or lack of plan, where needed; (b) added enquiries; (c) 
complexity of some searches, especially where there was a 
complicated planning history; (d) consultation with county 
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councils; (e) site inspections, especially in rural areas; (f) peaks 
and troughs of the workload; (g) staff absences; (h) incorrect, or 
no fee submitted. It was also said that some solicitors still used 
the second class post, and that searches often seemed to be 
back-dated, or retained by the solicitor before despatch.” 



AMA 

“It was no problem to carry out the search, this could be done by 
many authorities by return of post. The problem lay with the 
supplementary enquiries and reasons most commonly given for 
delay were:- 

(a) solicitors failing to submit plans to identify property (when asked 
to do so they can take up to 4 weeks to supply these) ; 

(b) the use by solicitors of second class post; 

(c) enquiries being sometimes addressed to the wrong local authority 
(eg one London borough in period April-December 1983 
received 631 searches on properties which were not situated in 
the borough and had to be returned to the sender) ; 

(d) solicitors supplying wrong forms, incorrect information, incom- 
plete fees, inaccurate addresses; 

(e) the time taken to consult other departments of the local authority 
(often situated in buildings in another part of their area); 

(f) replies to supplementary enquiries sometimes necessitating 
inspection of premises or consultations with county councils/ 
GLC, the regional water authority or other statutory under- 
taking; 

(g) inadequate staffing levels (accuracy of replies is crucial and can 
only be obtained by utilising staff with an understanding of the 
work); 

(h) inaccuracy of inherited records; 

(i) sickness and holidays.” 

4.81 On the question of what action ought to be taken to remedy the delays 

(in those few authorities where this was a problem) , in the submissions 

we received there were generally two opposing views taken: 

(i) local authorities, as bodies which supply a service for reward, 
should be under a duty to provide information within a 
reasonable time which, in the interests of certainty, could be 
made a specified period, and should be subject to some form of 
sanction if they fail to do so; 
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(ii) only a small minority of local authorities consistently fail to 
respond within a reasonable time, and sanctions would be both 
unfair and impracticable. 

4.82 The concept of statutory time limits and sanctions to speed replies was 
supported by some of those who submitted evidence to us, although 
others concluded that the remedies suggested by the House Buyers Bill 
(power for the Chief Land Registrar to intervene, and loss of search 
fees) did not seem worth pursuing. Instead it was suggested that local 
authorities should be made liable for any financial damage suffered by 
a purchaser who went ahead with his purchase after the time limit had 
elapsed without response from the authority. In mind was a tight time 
limit - two weeks, perhaps. 

4.83 The other side of the argument was put to us by the local authority 
associations. The following extracts from the submissions we received 
illustrate their reasons for resisting the imposition of sanctions: 



Association of District Councils 

“There is a certain amount of inherent delay when a district 
council has to seek information from the county council. In many 
areas, this is reduced by the use of agency agreements (particu- 
larly in highway matters). Some counties, notably Surrey and 
Kent, have introduced systems whereby all the necessary 
information is passed to districts who can then deal with 
individual searches and enquiries without further reference to the 
county. In the Association’s view, this is a practice which should 
be commended. However, the survey shows that the vast 
majority of domestic conveyancing transactions are unlikely to 
be delayed (given the other factors involved) by the need to await 
action by the local authority. Some of the delay which does occur 
could be eliminated by better practice on behalf of the legal 
profession. The number and diversity of the factors affecting the 
time taken to process searches and replies to enquiries make the 
prescription of a specified period for their return with a penalty 
for non-compliance wholly inappropriate. The need to allow for 
a large number of exceptions would involve an impractical and 
cumbersome procedure. In addition, it should not be forgotten 
that local authorities are liable (possibly for very large amounts) 
for any inaccurate information given. They must be allowed to 
satisfy themselves that the information they provide is correct, 
even if this will sometimes mean that an individual search takes 
longer than would otherwise be the case.” 

Association of County Councils 

“It is essential to distinguish between searches and sup- 
plementary enquiries. With the exception of commons and 
village greens, all the information statutorily registrable with a 
local authority is already on one register in one place, but that is 
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not the position in respect of supplementary enquiries. As a 
typical example, one district council may send internal pro 
formas to sections concerned with planning including decentral- 
ised planning offices, drainage, environmental health, and 
housing. At the same time, they may consult the County Council, 
and in some cases the Regional Water Authority and even the 
Department of the Environment. The information being sought 
in this exercise would not readily lend itself to a single register 
because the answers often demand a degree of technical 
judgment, knowledge of policy and likely development, rather 
than just mechanical transcriptions from a register, and so they 
have to be compiled by an individual with an up-to-date 
Imowledge of the area of work in respect of which the 
information is being sought. It is possible that a few local 
authorities have been responsible for unacceptable delays in this 
area, but they are very untypical, and cannot legitimately be used 
as a reason for attacking difficulties which seem to have arisen 
from peaks in demand, staff sickness, vacancies and resource 
problems which are being felt more acutely than in former times. 
However, it has to be stated that the biggest single cause of 
significant delays in returning searches is failure by solicitors to 
send plans, or at any rate adequate plans. This points to a need, if 
anything, for continuing training within the legal profession.” 



Computerisation 

4.84 One means of producing faster response times would be for local 
authorities to computerise the information they require to provide 
responses to both local searches and additional enquiries. The 
Association of Metropolitan Authorities commented as follows: 

“Local authorities are beginning to consider the introduction of 
computerised systems (and in a small number of cases have made 
a start). As greater experience of use of such systems gains 
ground, it will then be shown to what extent the use of a 
computer system improves most authorities’ performance in 
dealing with local land charge searches, and, if all the CON 29 
information were brought onto the computer and kept up to 
date, this would improve performance in dealing with additional 
enquines. As the latter task causes the longest delays in 
response, the overall effect would be a speeding up of the local 
authorities’ part in the conveyancing process. However, it does 
require authorities to have invested resources in the task of 
building up the records required for all properties. This is a big 
and daunting investment but, once undertaken, it will repay in 
the future, enabling responses to be made promptly, except in 

the few difficult cases involving further action such as inspec- 
tions.” ^ 

4.85 I^ncaster Qty Council has of course already shown how computerisa- 
tion of the CON 29 information can drastically reduce the time taken 
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to respond to additional enquiries (see ante, paragraph 4.11) and there 
must be scope for other local authorities to achieve similar results by 
the same means. While the approach taken by South Oxfordshire 
District Council (see ante, paragraph 4.12) is a more ambitious 
project, aimed at providing a comprehensive computerised data base 
across the whole range of the Council’s functions, we were told that 
there was no intention specifically to try to speed up the responses to 
CON 29. Indeed, the information required by conveyancers had a low 
priority in South Oxfordshire’s programme of converting data into a 
computerised form. It is likely that the response times eventually 
achieved by South Oxfordshire will anyway, as an ancillary and 
unintended result, be much shorter than the present 14 days or 
thereabouts; however, purely from a conveyancing point of view, the 
approach taken at Lancaster has already achieved a cheap and 
effective improvement. Accordingly, it could be strongly submitted 
that computerisation offers a constructive approach to the problems of 
delay in responding to searches and, if central Government does wish 
to impose statutory time limits on local authorities, the corollary must 
be the relaxation of central controls of local government expenditure 
and manpower levels. We discuss the scope for and benefits of 
computerisation of local authorities’ registers ante, paragraphs 4.16- 
18. 



Fees 

4.86 It would seem an appropriate proposition that local authorities’ fees 
for searches and enquiries should be set at a level sufficient to cover 
their costs. Currently, while precise information on the cost-effective- 
ness of local authorities in relation to their function of maintaining 
local land charges registers and providing additional information is 
scarce, we understand that, perhaps predictably, different authorities 
vary in the extent to which costs are met and surpluses or deficits 
produced. A common methodology in fixing fees seems unlikely in the 
current economic climate and indeed Hammersmith and Fulham 
Borough Council has recently broken away from the national system 
of setting fee levels for additional enquiries. 

4.87 It is not at all clear, however, that increased fees will lead to a speedier 
service. The Chief Executive of Hammersmith and Fulham Borough 
Council informed us that, when the Council increased fees in order to 
achieve a financially self-supporting land charges service, “at the same 
time as the fees . . . were increased, the service to potential house 
buyers deteriorated as a result of staffing problems.” The experience 
of Lancaster City Council has been that a more efficient computerised 
service in fact offers scope for reduction in fees (we were told that a fee 
of approximately £4.00 would be sufficient to cover costs since 
computerisation was introduced). This lends credence to the often- 
repeated assertion that capital expenditure on computers by local 
authorities will rapidly feed back into the system and actually reduce 
overheads, thereby offering scope for reductions in fees (see ante, 
paragraph 4.16). Against this, however, is the obvious point that the 
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prospect of achieving an operating surplus affords a marked incentive 
to computerise. 



Personal Searches 

4.88 Pending computerisation of local authority registers, it was submitted 
that one means of reducing delays could be to extend so far as possible 
the facilities for full personal searches. This contingency proposal 
ought to be considered by the local authorities’ associations. However, 
it must be recognised that excessive use of personal search facilities 
would disorganise the systematic processing of postal searches as well 
as possibly interfering with other areas of a local authority’s work, and 
so there could be practical problems here. A further option which 
conveyancers could consider would be a more widespread use of 
searching agencies; although this might speed up procedure, it would 
of course add to the expense for purchasers and would involve the 
disorganising effect which personal searching has. 
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NOTES 



1. HM Land Registry was given powers to computerise the register of title 
by section 66 of the Administration of Justice Act 1982. 

2. Report to the Lord Chancellor on HM Land Registry for the year 
1983-1984 (HMSO) paras. 64-73. 

3. Ibid, paras. 70-71. A feasibility study into the scope for digitising the 
Land Registry’s plan and map records is, we were told, about to start in 
the District Land Registry at Peterborough. 

4. See for example the Report of The Select Committee on Science and 
Technology, “Remote Sensing and Digital Mapping”, para. 5.6.3 
(HMSO 1983). 

5. Local Authorities Management Services Advisory Committee. 

6. A visit was also made to a third local authority (Manchester City 
Council) in order to compare the operation of its manual system of 
searching (see para. 4.17). 

7. See Annex C for an article giving details of the background to this 
system. 

8. Hammersmith and Fulham Borough Council has recently done this - see 
paras. 4.86-7. 

9. See for example House Buyer’s Bill 1983, clause 3(1). 

10. “Common Land - Uncommon Problems”, Gazette 1984, 5 December, 
pp. 3401-2. 

11. Sweet and Maxwell, 1984. The list of the 19 different searches is 
reproduced at Annex D. 

12. “Remote Sensing and Digital Mapping” (HMSO 1983), recommenda- 
tion 17. 

13. See Official Report, 17 February 1984, column 348; also Registration of 
Title Order 1984 (SI No.l693). 

14. Land Registration Act 1925, s.l. 

15. Ibid., S.145. 

16. Property and Reversionary Investment Corporation Ltd. v. Secretary of 
State for the Environment [1975] 1 WCR 1504 (C.A.), at p.l507; cp. 
para. 2 (vii) of the Solicitors Remuneration Order 1972. 

17. See the First Report of the Conveyancing Committee (1984 HMSO), 
para. 1.5. 

18. Reproduced at Annex F. 

19. Law of Property Act 1925, s.44(l) as amended in 1969. 

20. See Explanatory Leaflet No. 1, para. 2 (at Annex G) and Land 
Registration Act 1925, s.83. 

21. Compare the failed Land Registry Bill 1973. 

22. American title insurance also offers cover against the legal costs of 
defending unsuccessful claims; this however, is not in substance an 
element additional to the cover provided by the Land Registry, as they 
often meet such legal costs under the Land Registration Act 1925, 
s.83(8). See also note 37 below. 
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23. We raised this last issue with the Chief Land Registrar; the texts of the 
question and his answer are reproduced at Annex H. 

24. i.e. Land Registration Act 1925, s.83. 

25. Cp. the submission referred to ante, para. 4.31. 

26. Notwithstanding para.(b), we understand that responsibility for deter- 
mining fees rests firmly with the Land Registry, “which has its own 
accounting officer and deals directly with the Treasury on financial 
matters” (source - Lord Chancellor’s Department). 

27. By means of the consultation leaflet “Who Owns That House?” 

28. See our question and the Chief Land Registrar’s answer on this, at 
Annex I. 

29. See Land Registration Act 1925, s.70 and para, 7 of Explanatory Leaflet 
No. 1. 

30. William and Glyns Bank v. Boland [1981] A.C. 487 HL. 

31. Op. cit, para. 69. 

32. (1984) Law Com. No. 127. 

33. The Town and Country Planning Act 1947 came into full force on 1 July 
1948. 

34. Law Com. No. 127. 

35. Section 33 of the Local Government (Miscellaneous Provisions) Act 
1982 makes provision for certain positive covenants to run with the land 
and these are registrable under the Local Land Charges Act 1975, 
s.l(l)(d). 

36. Land Registration Act 1925, s.83; see also para. 4.51. 

37 . The precise cover will of course depend in each case on the terms of the 
pohcy issued; e.g. one specimen policy sent to us excluded the rights of 
occupiers. This point was emphasised by Professor J E Adams in an 
article in Conv. 1979 (pp. 323-336) but we were assured by Atlantic 
Title & Trust Limited that current policies have been re-written to take 
account of his observations (the company added that no claim arising 
out of an overriding interest had yet been received). See also para. 4.36. 

38. As to their issue, production, deposit and admissibility in evidence, see 
Land Registration Act 1925, ss.63— 68; also Strand Securities Ltd v. 
Caswell [1965] Ch 958. 

39. See Land Registration Rules 1925, rule 296; also Land Registration Act 
1925, s.113. 

40. See ibid., rules 276 and 277. 

41. See ibid., rule 278; also compare The Law Society’s (1984 Revision) and 
the National (20th edition) Conditions of Sale both No. 13. 

42. Benson Report (Cmmd 7648, 1979), Annex 21.1, para. 10 (our 
emphasis). 

43. Cp. Lee v. Barrey [1957] Ch.251. 

44. (1983) Law Com. No. 125, para. 2.28. 

45. See Hopgood v. Brown [1955] 1 WLR 213 and Neilson v. Poole (1969') 

20 P and CR 909. ^ ^ 
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46. Official Report, col. 348; see para. 4.29 above. 

47. The speed of extension of registration is partly determined by the speed 
at which the Ordnance Survey can provide the necessary maps - to that 
extent, Government manpower constraints on the O.S. will also slow 
down the whole process. 

48. See Annex J for a full list of these exceptions. 

49. Under the Local Land Charges Act 1975. 

50. See Clause 3(3). 

51. We were told by the Chief Executive of the London Borough of 
Camden that this survey “coincided with a particularly unfortunate 
period of serious staffing difficulties ...” He went on to comment; “I 
am convinced that there would be an improvement in service generally if 
the register, and the records from which replies to additional enquiries 
derived, were computerised . . . although . . . the technical problems 
involved . . . will take considerable time and resources to resolve”. 

52. We received some submissions advocating the use of monthly account- 
ing arrangements (as provided by H M Land Registry), whereby 
solicitors and others could be sent a composite bill at the end of each 
month. This would appear an obvious solution to the problem of 
incorrect fees being submitted. 

53. See Local Land Charges Act 1975, s.8, applying only to local land 
charges registers and not to the information usually sought by additional 
enquiries. 
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PART V - CHAIN BREAKING 



5.1 In many of the submissions we received, “chains” were identified as 
the most serious and intractable problem of the conveyancing process. 
On the other hand no submission was able to formulate any general 
solution to the problem. It is clear that simplification of conveyancing 
procedure would be advanced if house buying chains could be 
dispensed with. In particular, the importance of ensuring that the first 
time buyer gets to the contract stage quickly should be recognised as a 
key step towards securing the links in a chain of transactions. 
However, in the absence of any “magic cure” applicable without 
inordinate expense to all cases, it has appeared more realistic to survey 
the various suggestions for alleviating the symptoms. The two most 
frequently put forward in submissions we received were greater use of 
bridging finance, and adoption of stock purchase schemes by builders, 
home relocation firms, building societies and others. 



Bridging Finance 

5.2 The use of bridging finance is more extensive in Scotland (see ante, 
paragraph 3.12), where synchronisation of sales and purchases is not a 
paramount consideration (although, in practice, we understand that 

. this generally does happen, at least by completion). One of the 
primary reasons for this greater willingness of the Scots to take 
brid^ng loans is that the finance is available on a different basis from 
that in England and Wales. The main differences are as follows: 

(i) lenders do not charge an arrangement or commitment fee; 

(ii) lenders take a more favourable approach to providing bridging 
finance on an “open-ended” basis; and 

(iii) Scottish solicitors arrange the loan directly, usually with their 
own bank rather than the client’s; indeed, we were told that a few 
solicitors actually take out the loan on behalf of the client, and 
offer the lender a personal guarantee of its repayment. 

5.3 Cu^ently, banks are the prime source of bridging finance. They could 
review their practices in this respect by considering the scope for a 
more flexible approach to “open-ended” loans and for abandoning 
arrangement fees and lending on a no-fee, interest-only basis (which, 
unlike fees, would normally be allowable for relief against income 
tax). Alternatively, they could reconsider appropriate rates of interest. 
It would also appear from the Scottish experience that bridging finance 
may become more available if solicitors became more involved in the 
loan arrangements. 

5.4 The role of building societies in this area might expand. The 
Nationwide Building Society supported the idea of building societies 
providing bridging finance. Other submissions went further, suggest- 
ing that building societies could provide mortgage “packag4” which 
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would include bridging loans, with the interest being capitalised or 
“rolled up” and in effect payable over the life of the mortgage. 

5.5 We understand that some building societies are prepared to tolerate 
two simultaneous mortgage loans in this way, although in practice they 
tend not to encourage or publicise this possibility. Plainly part of the 
problem lies with the lack of consumer awareness. Halifax Building 
Society supported a change in attitude in the following terms: 

“Building societies could be encouraged to provide limited 
assistance by making available temporary additional finance on 
the security of a mortgage on the old property and new 
property.” 

5.6 The practice in Scotland, whereby building societies (we were told) do 
not require one mortgage to be redeemed before a second mortgage is 
granted, is relevant in this context (see ante, paragraph 3.13). The 
Building Societies Association could further consider this suggestion; 
the idea of “rolling up” the interest also merits further examination. 
Another suggestion is that building societies provide deposit loans to 
prospective purchasers. Societies would require legislation to permit 
them to offer unsecured loans, although the Nationwide Building 
Society argued that such deposit loans could be: 

“secured by either [the purchaser’s] existing mortgage or a legal 
charge on their interest in the contract. (Such interest is an estate 
in land on which societies can lend under s.l Building Societies 
Act 1962.)” 

5.7 All or any of these recourses could alleviate or remove the problem of 
chains in house transactions, but they will cost money. ^ Also, theii 
desirability will depend very much on the state of the market at any 
given time - the level of interest rates, the availability of funds, and so 
on. The Government’s recent Green Paper^ might provide the 
necessary incentive for building societies (and perhaps banks) to 
change their practices, and to consider whether any of these proposals 
concerning bridging finance have attraction for them. Options for 
improvements in the provision of financial services are available and 
ought to be considered. 

Stock Purchase 

5.8 The second common suggestion relates to stock purchase (sometimes 
going so far as to advocate the development of deahng in second-hand 
houses just like dealing in second-hand cars). This would involve 
institutions with adequate capital resources buying properties, either 
generally or those which were holding up a chain of transactions, and 
holding them in stock until a purchaser was found. Such schemes 
already exist. We received submissions from two organisations 
specialising in relocating company employees - Black Horse Reloca- 
tion Services Limited and Homequity Relocation Limited. The latter 
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also operates a part-exchange scheme with housebuild'ers. We received 
information from Barratt Developments on their part-exchange 
scheme as well. 

5.9 None of these schemes was aimed primarily at breaking chains - 
relocation firms are concerned with corporate clients relocating large 
numbers of employees, and the part-exchange schemes relate to the 
sales of newly developed houses. However, Black Horse were 
examining ways in which the principle of stock purchasing might be 
applied to the private sector, and had identified three areas of 
potential need for the service: 

“1. People with a great need to sell. Typically these were people, 
often retired, with no mortgage on their home wanting to move 
to be nearer relatives or to the coast. 

2. People who were being asked to move, often for business reasons 
and who would use their upset allowance to pay for this service. 

3. People to whom the certainty and convenience aspects of a 
chain-breaking facility were worth paying for.” 

5.10 Schemes catering for the private vendor locked in a chain have, 
however, not yet caught on. The most obvious reason is the cost 
(although ignorance of their existence is another explanation). 
Research carried out on behalf of relocation firms has indicated that 
vendors might be prepared to forfeit between 5% and 10% of the 
perceived value of their home; stock purchase schemes usually involve 
down-pricing homes by at least 10%, and sometimes as much as 20% 
of the probable value, in order for the company to remain commercial- 
ly viable. Black Horse’s submission stated succinctly that: 

“The only problem ... is how to structure a scheme to be both 
commercially sound and fair to the vendor. Many options are 
open but any scheme being put to the market must stand the test 
of reasonableness and be adequately funded.” 

It remains to be seen how their plans for the private vendor develop. 

5.11 There are other difficulties with stock purchase schemes. The Society 
of Public Teachers of Law identified the following four drawbacks:- 

“(1) It may not be very attractive to purchasers if it gets around that 
former homes are not long afterwards sold for substantial profits 
by the guaranteeing vendor or entrepreneur: indignation is all 
too often engendered by frustrated hindsight; 

(2) the poorer end of the market may not be that attractive to the 
financial providers and, once again, a superficially attractive 
scheme may end up benefiting middle-class purchasers while 
squeezing harshly the less well-off; 

(3) the house property market is notoriously liable to doldrums, if 
not actually slumps, and it may be that the finance-providers in 
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one unchartered area could some time be caught with excessive 
unsaleable properties and become insolvent as a result: that 
could be far worse than soldiering on with chains, frustrating as 
they can be; 

(4) there could be dangers of a few rich operators managing to 
develop an unhealthy monopoly over what is currently an 
apparently very free market,” 

5,12 All of this is a matter for the market anyway. There can obviously be 
no direct compulsion on vendors to sell at a loss to stock purchasers; 
conversely, if schemes develop which offer vendors the advantage of a 
certain sale at a cost which appears acceptable, then the market will 
emerge. However, there are some points to note in considering how 
schemes might become more viable and widespread. 



5.13 One possibility is that building societies might enter the market. 
Legislation would be required to enable them to own land. The 
Government’s Green Paper^ and the response to it from the BSA do 
not specifically mention the idea of stock purchase, but powers for 
societies to own land are proposed. If societies chose to operate stock 
purchase schemes there could of course still be difficulties. In an 
address given in October 1984, the Chief General Manager of Halifax 
Building Society commented that: 

“It would be imprudent for a society to hold a significant part of 
its assets in housing stock. For example, a figure of 3% or 4% 
would enable the Halifax to help about 20% of people who had a 
house to sell and wanted a mortgage from us. But this is the level 
of our reserves and empty houses in hand would earn nothing. 
One cannot run any part of an organisation at a loss for social 
purposes, so either fees would have to be paid or an element of 
the sale value would have to be retained by the society, for 
example. 

It will also have to be decided what, if anything, will be done 
about gains and losses. It may be possible to devise a system for 
these to be shared between the parties up to a fixed percentage of 
the buying price, say something around 3-5% which on current 
average house prices would be £1,500.” 

In its submission to us Hahfax Building Society had made the same 
suggestion: 

“[A scheme] could include the payment of a fixed fee by the 
owner to the institution and a share in either the profit or loss 
when the property is sold by the institution subject to a maximum 
loss borne by the owner.” 

The Building Societies Association, however, was less enthusiastic 
about the idea: 
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“The question whether societies (or organisations set up by 
them) should have power to buy properties in order to break 
chains has been considered. One or two societies would seem 
prepared to give this a trial but many difficulties are seen. 
Agreeing a price with the vendor would not be easy and because 
the society would have to pay for the upkeep (probably including 
rates) and for the prevention of vandalism (for an unknown and 
possibly extended period) the price might be discounted by 
perhaps as much as 15 to 20 per cent. Unfurnished and 
unoccupied properties are less easy to sell and houses which are 
slow to sell are usually unsatisfactory for one reason or another. 
Again, while money might resolve a chain probelm, the chain 
will even then move only at the desired speed of the slowest 
participant - school terms, exam dates, other domestic commit- 
ments or matrimonial problems can all influence the timing of a 
transaction.” 

5.14 Whilst ttiere are differences of view among building societies, it is clear 
that there is some interest in this question. The proposed legislation to 
give building societies a new framework may well facilitate improve- 
ments and developments which will contribute something towards 
solving the problems of chains. 

5.15 Favourable tax treatment for stock purchasers would help the market 
to expand. We understand that there are no particular tax deterrents 
under existing arrangements, and that there are legitimate ways for 
“dealers” in second-hand houses to avoid or defer paying stamp duty. 
However, there are no tax incentives aimed at placing stock purchasers 
in a more favourable tax position than other traders. Section 48 of the 
Finance Act 1984 abolished stock relief (the provisions of section 49 
affecting some housing stock were retrospective only). Private 
mortgagors benefit from mortgage interest relief, and interest payable 
in respect of bridging loans also attracts tax relief (see ante, paragraph 
5.7, and footnote 1). There may be scope for extending the principle of 
tax subsidies for the domestic housing market to stock purchasers to an 
extent equivalent to this double mortgage interest relief since each 
involves essentially financial devices for breaking chains. 

5.16 The loss to be borne by the vendor is a crucial factor in determining the 
success or failure of stock purchase schemes. It may be that the 
existing level of price reduction - say 10% - is the minimum 
compatible with commercial success for the stock purchase companies. 
This level of loss is probably generally unacceptable to vendors, and 
may account for the relatively limited impact of existing schemes on 
the private market. It should be recognised that vendors in a chain who 
accept, possibly quite late in the day, a substantially reduced price for 
their property may be reluctant to complete their purchase. This would 
effectively destroy the links in the chain thereby increasing delay 
rather than eliminating it. A possible solution would be for other 
parties in the chain to share the losses with the vendor who has sold 
into stock, although this sort of arrangement could only be achieved by 
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mutual consents. It would be facilitated, however, if all parties were 
kept fully informed of developments in the chain. If the percentage 
could be reduced, say to 5%, the balance might shift and vendors 
might be much less reluctant to have resort to stock purchase 
organisations. The building societies might be able to achieve this level 
of discount, although again this is all speculative and remains very 
much in the province of what the market will permit. 

5.17 An incidental point relates to consumer awareness. Presently this 
appears limited, and may in part account for the lack of success of 
stock purchase schemes up till now. The involvement of building 
societies might help to increase consumer awareness of this option, 
through the societies’ direct contact with vendors and purchasers who 
have mortgages. 

5.18 In conclusion, it has to be recognised that this approach to chain- 
breaking is, strictly, unrelated to conveyancing practice and proce- 
dure, and is essentially dependent upon commercial enterprise and 
favourable market conditions. Delays caused by problems with chains 
will undermine or negate time-saving simplification achieved else- 
where. The availability of stock purchase, albeit as a last resort, would 
be a method of helping ease the problems of chains and accordingly 
obstacles to its development ought to be removed so far as possible. 

Temporary Accommodation: 

5.19 The availability of temporary accommodation, inexpensive and 
convenient, would obviously have some bearing on the readiness of 
parties to a chain to exchange contracts with a view to completing a 
sale before a purchase. However, the relative inflexibility of the 
private rental sector at present renders this option in effect unavailable 
to vendors."^ It is on the whole outside the scope of our terms of 
reference to consider ways of improving this position (e.g. repealing 
the Rent Acts). Nevertheless, it might be noted that an increase in 
stock purchases would produce greater numbers of vacant properties 
which could be made available perhaps for “shorthold” letting (see the 
Housing Act 1980, ss. 51-55) to those temporarily without accom- 
modation. This would go some way towards meeting the objection 
raised by building societies that houses in stock would earn nothing 
(see ante, paragraph 5.13). 

Synchronisation 

5.20 Two suggestions were put to us in submissions we received for 
alleviating the problem of chains by a change in practice, although 
neither relates to “chain-breaking”. Both address the problem of 
synchronisation where there are chains of transactions. Mr Trevor M. 
Aldridge, a practising solicitor and now a Law Commissioner, put 
forward the following proposal: 

“There seems no reason why the advisers conducting the various 
transactions should not agree that one of their number would act 
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as ‘completion stakeholder’, collecting all the parties’ and their 
mortgagees’ contributions and subsequently distributing the 
money as appropriate. Often, this would reduce the amount of 
money which actually has to move: first because the same sums 
finance a number of linked transactions, and secondly because 
one building society will find itself receiving money to repay one 
mortgage and advancing money on another mortgage in the same 
chain. The advantage of the system would be that by making 
prior arrangements in advance, it would be possible for all the 
transactions in a chain to be completed virtually simultaneously 
early on the agreed day. The accounting and notification needed 
could also be done promptly without difficulty, if prepared in 
advance, by the use of such facilties as telex or teletex (when 
available) and CHAPS and Speedsend. The balancing disadvan- 
tage would be that an appreciable amount of work would be done 
by the completion stakeholder, who would have to be paid. It 
could well be that the cost would be balanced by savings in fees to 
others, but that could hardly be guaranteed.” 

5.21 The Society of Public Teachers of Law drew attention to a similar 
system, current apparently in the USA, for synchronising exchanges of 
contracts in a chain: 

. it might be worth investigating the usefulness of adopting 
the American system of escrow agents to assist easier synchro- 
nisation. Solicitors could well undertake this role, both because 
reliance on soHcitors’ undertakings is a well-established feature 
of present practice and also because they are aware of the 
advantages of simultaneous exchange of a series of contracts. 
Either one solicitor already involved in a chain or, preferably, 
one independent of all parties, would gather in all the contracts 
and deposits and then, when the last item arrived, effect the 
simultaneous exchange of contracts for each link.” 

These suggestions may be of interest to conveyancers, and would assist 

m dissemmatmg mformation about the state of the chain to aU the 
links.” 



Insurance 

5.22 Another palliative for vendors unable to sell could be insurance 
against such failure. We have no knowledge of any such schemes in 
existence, which suggests that there is little interest in the idea in the 
msurance world. One approach would be for insurers to offer policies 
which would top-up” the price where a vendor failed to realise the 
full value of the property. It is difficult, however, to see how this could 
work m practice. The Law Society referred in its submission to a 
completion msurance scheme which operated some years ago and 
M insure vendors against purchasers exchanging contracts 
and then faihng to complete. The Law Society explained that: 
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. whilst this did assist in breaking some chains, the premiums 
were too high, having regard to the tough budgets on which those 
who are most commonly involved with chains operate. The 
scheme was not commercially viable and was abandoned.” 

In the absence of any interest in insurance schemes of this nature, 
there seems little to be gained from pursuing this option. We consider 
post, paragraphs 6.48-52 the scope for the use of insurance in 
conveyancing procedure generally. 
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NOTES 



1. However, it should be emphasised that the ability to claim mortgage 
interest relief for up to two years in effect on two loans totalling £60,000 
will significantly reduce the actual cost of bridging finance; see Finance 
Act 1974 Schedule 1 paragraph 6 (as amended in 1984). 

2. “Building Societies: A New Framework” (Cmnd. 9316, 1984). 

3. Ibid. 

4. Some local authorities, however, currently provide temporary accom- 

modation for “essential workers” who move to start a job in the locality. 
It should be noted though, that frequently the available housing stock is 
not particularly desirable. S is 
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PART VI - PRACTICAL POINTS 



6.1 In this Part of the Report we review a number of miscellaneous 
suggestions for practical or procedural changes which have arisen from 
various submissions sent to us. Suggestions aimed at simplifying 
conveyancing practice which involve legislative change are considered 
in Part VII. 



A. Computerisation and Electronic Communications 

6.2 In 1979 the Royal Commission on Legal Services recommended that 
“all concerned in conveyancing transactions should begin to plan the 
development of computer-based systems”.^ Since then the spread of 
information technology has been quite rapid; a recent report from the 
SLOT conference^ estimated that 64% of solicitors’ offices already use 
some form of word processing and that 53% of firms probably employ 
some form of computer accounting. Over the next five years, further 
penetration of computers into solicitors’ and other conveyancers’ 
offices can be expected (a recent survey by London Insurance Brokers 
revealed an existing penetration rate of 35%). The nature of a 
conveyancing transaction requires (a) discovery and retrieval of 
information (e.g. from the Land Registry) and (b) exchanges of 
information (between the conveyancer and his or her opposite 
number, the client, the estate agent and others). The various 
developments in information technology provide different means of 
facilitating these functions. Correspondence and exchanges of in- 
formation can be dealt with currently by electronic mail boxes (see 
post, paragraph 6.8), Telex and, soon, Teletex (see post, paragraph; 
6.5-7). The advantage of the latter, quite apart from its advancer 
speed, is that it can be used for exchanging and updating draf 
documents. For the purposes of interrogation, or information retriev- 
al, viewdata systems like Prestel are, at this stage at least, the obvious 
answer. Their advantage over electronic mail boxes in this connection 
hes in the fact that they allow immediate access to the data base (see 
post, paragraph 6.17). These various aspects of electronic communica- 
tions are all going to assume increasing importance over the next 5--10 
years and indeed are already being applied through the conveyancing 
process generally, although in a piece-meal fashion. 



Need for Co-ordination 

6.3 This unco-ordinated growth in the apphcation and use of new 
technology will bring its own problems to the conveyancing environ- 
ment and there is a pressing need for some sort of central body to 
oversee and advise on the development of computerised conveyancing 
transactions. The Law Society is currently taking steps to estabhsh a 
simple electronic mailbox net-work within the solicitors’ profession 
and, in the longer term, a communication system compatible with 
those used by building societies, banks, the Land Registry and so 
forth. However, with so many different bodies and individuals 

87 



Printed image digitised by the University of Southampton Library Digitisation Unit 



involved (including in the not too distant future licensed conveyancers) 
there seems to be a strong case for one body such as the Conveyancing 
Standing Committee referred to earher in this Report to be charged 
with co-ordinating and advising on the growth of electronic com- 
munications and computerisation in relation to all participants in the 
conveyancing process. It will not be able to “control” the medium but 
it might be able to advise on standards and protocols (see post, 
paragraphs 6.7 and 6.10), to monitor the sporadic growth of the 
application of technology and to exhort participants to have regard to 
the wider conveyancing environment in taking their individual or 
organisational decisions on how best to utilise computer systems. 

Compatibility 

6.4 One of the problems identified in many of the submissions we received 
was incompatibility of systems. Communication between different 
conveyancers’ offices, or between a conveyancer and another institu- 
tion such as a building society, the Land Registry or a local authority, 
will be unnecessarily difficult if the systems held by the respective 
parties cannot “talk” to each other. However, as the submission we 
received from the Longman Group stated: 

“Any attempt to agree, develop and implement a single standard 
system to suit everyone’s requirements could become a 
bureaucratic nightmare.” 

6.5 The answer probably lies, then, not in a single standard system but in a 
means of inter-system communication. Submissions we received 
suggested a hkely key to overcoming the difficulties of incompatibility: 

“The recent emergence of computer software which is portable 
across a wide range of machines and of communication standards 
such as Teletex will greatly aid this process [i.e. inter-system 
communication]” (Longman Group) 

Teletex is designed to overcome all compatibility prob- 
lems. ...” (Society for Computers and Law) 

Representatives of British Telecom confirmed these views when we 
spoke to them. An article^ by Mr. John Byrne, Marketing Manager for 
Teletex, explained how the problem of incompatibility is overcome 
through the Teletex system: 

''Compatibility 

Most offices deal primarily in information and the legal profes- 
sion is a particularly strong example of this. The nature of legal 
business is such that almost inevitably the information once 
created has to be communicated to another party and it is at this 
level that the benefits of automation of office work begin to 
encounter limitations. Because the word processor or computer 
in office A was supplied by a manufacturer other than that who 
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provided the computer in office B, they are therefore incompati- 
ble, and so the electronically created document has to resume a 
paper form in order that it be transmitted to its intended 
destination, usually by post or messenger. These methods, 
although well estabhshed, inevitably mean delays or temporary 
doubts about receipt until a reply or acknowledgement is 
received. Such delays can add significantly to the overall time 
taken to complete a conveyance for example. 

In an ideal world all these electronic text creating devices would 
be able to ‘talk’ to each other so that communication would be 
speeded up - so that delivery or receipt would be immediately 
visible by the sender. Computer A in a sohcitor’s office should be 
able to talk to word processor B belon^ng to an estate agent 
irrespective of the fact that the two devices may be situated in 
countries C and D. Hitherto this seemingly ideaUsed scenario has 
been just that - httle more than an ideal - but now Teletex makes 
it very real indeed. 

Teletex is a new communication service which allows text to be 
sent and received automatically between approved terminals 
quickly, cheaply, and with almost cast iron guarantees for both 
sender and recipient that the text received is identical in content 
and layout with that sent. 

Communication 

Communication between all the new types of office equipment 
from so many sources in several different countries cannot be 
achieved without the application of standard protocols which all 
participating equipment will recognise. Ideally again, one set of 
such standards should prevail if comprehensive interworking is to 
be achieved. 

Now — with Teletex, such a standard does exist. For that is the 
essence of Teletex - a set of internationally agreed standards 
which ensure that all terminals verified as Teletex terminals by 
the various national telecommunications authorities are wholly 
compatible. Thus electronic typewriters, word processors, com- 
puters etc from many different manufacturers connected to a 
variety of communications networks in different countries can be 
used to prepare text and then send it to its intended destination in 
complete confidence that the text received will be the same as 
that sent.” 

6.6 It therefore appears a more pragmatic and practicable approach to 
compatibihty to seek to ensure that all systems used in conveyancing 
are accessible through the public communications network. One of the 
advantages of methods of communication like Teletex, which can 
transmit documents (but not yet graphics — i.e. plans or maps), is that 
texts received from one conveyancer can be revised by the other 
before returning (but not by using traditional colours). There are some 
difficulties, however, in the use of Teletex by conveyancers, such as 
authentication of and statutory requirements relating to signatures - 
see post, paragraphs 6.16 and 7.5. At the same time, it should also be 
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acknowledged that there already exists a well-established means of 
transmitting text electronically - namely Telex. Teletex is a far 
superior and faster system (up to 600 characters per second as 
compared with only 50 cps via Telex). Nonetheless, there might be 
something to be said for encouraging conveyancers in the interim to 
make use of existing Telex facilities which can now be cheaply 
prepared and transmitted, even using a home computer. 

6.7 To ensure that the systems used by the many persons and bodies 
involved in the conveyancing process are linked to the public 
communications network, appropriate standards would have to be 
devised and laid down by the Conveyancing Standing Committee or 
some other co-ordinating body. Once standards have been set, 
however, software designers will be able to produce systems accor- 
dingly. 



Mailboxes 

6.8 Electronic mail box systems like Telecom Gold, Cable and Wireless’ 
Easylink and Prestel’s Mailbox provide a facility to transfer short 
messages electronically. They are not likely to play a significant part in 
the conveyancing process, particularly if Teletex is adopted widely. 
The potential of mailboxes might be more fully realised in the 
domestic market but seem inadequate for transferring prepared text of 
any length. 



Support Systems 

6.9 There are many conveyancing software packages, or support systems, 
currently being marketed to solicitors’ firms, and we received 
submissions from various companies who design them.'^ These are not 
“expert” systems which can evaluate information and assist in making 
decisions; rather, they are computer programmes for assisting in the 
collection and dissemination of information, reminding the practition- 
er to send letters or take other steps at the appropriate time, and 
serving as a computerised diary. Nevertheless, we were told that they 
are designed to run a straightforward conveyancing transaction and, by 
implication, to conduct a straightforward conveyancing practice with a 
minimum of human intervention. They appear to represent the early 
stages of a welcome development. 



Protocols and the Communication of Variables 

6.10 We received a submission from the Society for Computers and Law 
which addressed the issue of communication protocols. The terms of 
their representations are self-explanatory: 

“Protocols should be established so that only the variable parts of 
forms are communicated and not the whole form. 

A form may have a great deal of printed material on it which may 
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be explanatory notes or long and detailed questions which are 
always the same. One could, instead of sending the whole form 
and all the variables (filled in parts), just send the variables. 
However in order to do this you have to agree a protocol with the 
recipient so that he knows what he is receiving. Possibly a form 
may have four boxes to be filled in by the user. A protocol would 
consist of saying that the first line of a message would give the 
correct title of the form. You would then agree that the next four 
lines, or perhaps the next four paragraphs, each separated by a 
code such as NNNN, would be the contents of the boxes in the 
correct order. This could make the transmission of a form 
quicker and cheaper.” 

This suggestion appears to offer scope for geniune simplification, 
increased speed and reduced costs. Standardisation of forms would be 
an important step in this direction (see post, paragraph 6.27). 

Electronic Transfer of Funds 

6.11 We received many submissions which drew attention to the benefits of 
CHAPS (Clearing Houses Automated Payment System), which 
provides same-day transfers of funds electronically. The effectiveness 
of CHAPS is limited to some extent in that it is not directly available to 
conveyancing practitioners, as only the English and Scottish clearing 
banks have direct access to the system. The important development 
from the perspective of the computerised conveyancer’s office lies in 
the proprietary CHAPS-based transfer services these banks are 
offering. Many banks have taken marketing initiatives by offering 
on-line link s to customers through terminals or micro-computers. 
Examples of this are MAPS, produced by the Midland Bank, and 
Lloyds Bank’s “Fundsflow”. These effectively enable anyone who 
purchases a standard terminal or micro-computer to access the 
CHAPS system. Lloyds Bank provided us with information on its 
“Fundsflow” system: 

“Customers can elect to use the electronic service from their own 
office by purchasing a special micro-computer package de- 
veloped jointly by the Bank and NCR Limited.” 

We understand that the transfer packages provided by the major banks 
may generally be priced out of the range of many conveyancing firms. 
The Lloyds “Fundsflow” workstation, for example, costs around 
£7,700 to which must be added the expense of a British Telecom data 
line. We were told that MAPS, while cheaper, is perhaps sli^tly more 
expensive than it could be owing to the special security devices which 
have to be built into the system. Recent developments of MAPS now 
mean that the equipment purchased does not have to be dedicated to 
the particular function of funds transfer, which will make it more 
attractive to the conveyancer. By purchasing a “black box for £600, it 
is possible, with the aid of a modem and a small printer, to transfer 
funds via CHAPS; we understand that similar developments are in 
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hand in the other banks. However, not all banks have got terminals in 
each of their branches, so that the message may just get to the Head 
Office of the other clearing bank and then have to be transmitted by 
much slower means to the branch to which the funds need to go. Until 
all the clearing bank branches have a similar “attachment” to CHAPS, 
the system will not be entirely satisfactory; this is likely to happen, 
though, within the next few years. 

6.12 In general, the development of systems such as MAPS increases the 
momentum towards computerisation of conveyancers’ offices and 
usefully achieves an electronic link between the conveyancing practi- 
tioner and other participants in the process. There are, however, 
problems in this respect with the Solicitors Accounts Rules 1975, rule 
11(7) of which requires an authorised “signature” before money can 
be withdrawn from a bank account. There are difficulties with 
signatures and electronic communications (see post, paragraph 6.16); 
The Law Society will need to consider how this particular obstacle can 
be overcome. 



Incentives to Computerise 

6.13 One of the major factors inhibiting the spread of computers to 
conveyancers’ offices must be the cost of the machinery. This difficulty 
is exacerbated by the rapid obsolescence of systems. Nevertheless, as 
with local authorities’ feancial problems in this respect, the initial 
capital outlay should in time be repaid through the savings in time and 
staff attributable to computerisation. Further, the increased efficiency 
and accuracy attainable via new technology are valuable benefits for 
practitioners and their clients alike. It seems an appropriate time to 
move beyond the Benson Report’s exhortation for those involved in 
conveyancing simply “to begin to plan” for computerisation; as a 
matter of some urgency, governing bodies and individual conveyancers 
ought to be considering how to take full advantage of new develop- 
ments in information technology. The Law Society’s initiatives in this 
field should be regarded as helpful. 

6.14 The necessary incentives for conveyancers to computerise would 
include tax allowances for the purchase of equipment. The Finance 
Act 1984 altered the arrangements for such tax allowances to provide 
that they are spread over a minimum of four years rather than 
concentrating on the first year. In this context. The Law Society made 
to us the following observation: 

“ . . . the provision for the withdrawal of initial and first-year 
capital allowances contained in this year’s [i.e. 1984] Finance Act 
are a retrograde step. At a time when it is more necessary than 
ever for solicitors to invest in new technology, the Government 
has seriously reduced the fiscal recognition which such invest- 
ment needs. Although to some extent it is mitigated by the 
leasing of new equipment rather than its purchase, the new 
regime for capital allowances discriminates in favour of corpora- 
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tions and against partnerships, who will not benefit from the 
corresponding reductions in the rate of corporation tax.” 

6.15 There certainly appears to be strength in the submission that tax 
incentives should be preserved; if the benefits of new technology are to 
be felt to their full extent over the next five years, then there is a case 
for the Government not to reduce or abolish tax incentives for capital 
outlay in respect of computerisation. 

Security 

6.16 The problem of security is general to electronic communications, and 
will increase as new technology becomes more widely used. Methods 
of making contracts electronically, logging information without requir- 
ing any paper record and other aspects of security will all need to be 
considered and worked out over the next five years. The dangers of 
computer fraud are increasingly coming to be recognised and a survey 
carried out by the Local Government Audit Inspectorate in 1981 found 
evidence of unauthorised alteration of input and theft or alteration of 
master files, interference with output and programs, and theft or 
misuse of computer time or resources. The Report concluded that 
“what is certain is that white-collar crime is increasing and there is no 
reason to doubt that the sophisticated criminal will inevitably turn his 
attention to the lucrative benefits of computing.” The criminal law is 
not clear in this field as yet and accordingly we understand that the 
subject of computer-related offences is currently under consideration 
by the Law Commission; developments in this area will be of obvious 
interest to all those involved in the conveyancing process. A problem 
with electronic communications which has special relevance to 
conveyancing is that of authenticating messages. The present impossi- 
bihty of transferring signatures electronically could give rise to serious 
difficulties and disputes, arising for instance from the exchange o1 
unsigned contracts.^ A means of overcoming this problem in a 
different context was demonstrated to us by British Telecom Merlin; a 
programme written for use in hospitals provides for an electronic 
“signature” in the form of an algorithmical TILDE, or a series of dots 
which are produced by entering a personal identification number 
known only to the “signatory”. Once a document has been “signed” in 
this way, it cannot be altered by anyone else. Applied to conveyanc- 
ing, this could facilitate the signing of contracts electronically and 
would prevent any alteration of the document which was despatched 
although in practice this could only operate so as to save time if 
conveyancers were also given authority to make contracts on behalf of 
their clients (cp. ante, paragraph 3.11). In the long run, legislation may 
be required to standardise methods of authenticating messages sent 
electronically. 



Local Authorities/Land Registry 

6.17 In Part IV we considered the scope for keepers of registers to 
computerise their records. It goes almost without saying that the 
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question of compatibility relates also to local authorities and H.M. 
Land Registry. It bears repeating that these bodies must prepare 
themselves adequately and rapidly for the era of electronic com- 
munications. Again, submissions from the Society for Computers and 
Law are germane: 

“As far as possible, access should be allowed direct into 
computers holding Registry information. On-line interrogation 
of their Databases would enable conveyancers at once to extract 
the information they need. The integrity of the data bases could 
easily be maintained by disallowing any attempt to alter or add to 
the information contained in it. On-line interrogation at present 
implies the possession of certain basic equipment, usually a 
terminal and modem which can be attached to an ordinary 
telephone and used to talk to a remote computer which provides 
that facility. (A modem is the equipment which translates a signal 
from the terminal or computer into a form which can be 
transmitted over telephone wires and also does the reverse for 
incoming traffic).” 

We consider the question of on-line access to the Land Registry ante, 
paragraphs 4.6-7. With increasing computerisation of local authorities’ 
land charges registers and other records, similar opportunities for 
on-line interrogation will present themselves. In this context, we note 
the potential of Prestel and other relatively inexpensive viewdata 
services for facilitating searches of registers. Jordans, the law 
publishers, have recently introduced their own on-line search service 
for company searches (see Annex K). This amounts almost to a 
parallel companies register, at least insofar as retrieving the informa- 
tion is concerned. If the register of title at H M Land Registry is 
opened to the public, then there seems no reason why similar 
initiatives could not be taken to provide privately for on-line 
searching, particularly if the Land Registry’s progress here is not 
sufficiently rapid. 

Computerised Property Registers 

6. 18 A final aspect of information technology concerns the suggestion made 
in some submissions that a computerised property register be 
established. While we were in session a proposal for a feasibility study 
of this question, put forward by Comprest (under the auspices of 

f shown to us. The original idea was that the 

feasibility study itself should be carried out and interim results made 
available to us; unfortunately the time-table slipped and we can only 
comment on the proposal. 

^ scope for a computerised property register as 

“The property market place is highly inefficient. Anyone wishing 

to move takes part in what is no better than an inefficient 
lottery. 
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In view of this, the proposers argued that:- 

“The need for reliable, accurate and up-to-date information 
about all types of property has never been greater. Improve- 
ments in the electronic transfer of information make the creation 
of a computer-based comprehensive property register a practical 
proposition. Such a register could be centrally located, or it could 
be operated on a local or regional basis, maybe residing in local 
authority computers.” 

The proposers went on to define what a comprehensive property 
register would be: 

“This a method of storing all property related information in a 
common format so that it can be effectively pooled and available, 
with appropriate authority, to any body or organisation which 
needs access to it. It would not necessarily be stored in one 
central register - it might be maintained regionally or locally.” 

6.20 In essence, the suggestion was therefore to establish a comprehensive 
data base of property for sale, accessible through Prestel or some other 
viewdata system. Estate agents and others involved in selling houses 
could then feed in information in a standardised format to form a 
single multi-listing facility. The proposal summarised one possible net 
result as follows: 

“ . . . the creation of one large central property register for aU the 
20 million residential units in the country on the style of the 
DVLC in Swansea”. 

Such a development would obviously require the co-operation of al 
estate agents and others who sell property. This, then, may be t 
development, the full potential of which can only be realised some 
years ahead. The results of the proposed feasibility study (if it is 
carried out) should be of interest. 

6.21 There is scope for computerising property-for-sale data on a small 
scale in the context of Property Centres. The centre we visited in 
Edinburgh was not as yet fully computerised; we understand that the 
one in Aberdeen utilises to a greater extent information technology. 
With Property Centres, the principle of co-operation and the pooling 
of information amongst professional sellers of property has already 
been accepted; by computerising such information, and making it 
available both to estate agents (or solicitors) and to the public through 
viewdata systems like Prestel, a more efficient, simpler and quicker 
service would be provided. 



Conclusion 

6.22 Many of the submissions we received, recognising the number of 
participants in the conveyancing process and the diversity of interest 
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amongst them, drew attention to the need for a co-ordinating body to 
ensure that the various separate strands developed harmoniously. The 
Society for Computers and Law commented as follows 

“The main thrust of our recommendation is that electronic 
communications should be used as far as possible. In order to do 
this it is vital that protocols and standards are set up and used 
both for the communication and for the documents being 
communicated. There is a requirement for a standards Advisory 
Committee consisting of interested parties from the legal 
profession, the Land Registry, the local authorities and the banks 
and building societies to promote and monitor such protocols and 
standards. This Committee should also be concerned with the 
approval and monitoring of such protocols and standards in 
relation to their apphcation in the development of expert or semi 
expert systems.” 

6.2j> Computerisation, not only of the conveyancer’s office but also of other 
parts of the process, has undoubted scope for greatly simplifying, 
speeding up and cheapening conveyancing practice and procedure. 
The continuing advance of technology into this area is inevitable; 
however, unless there is adequate preparation, planning, co-ordina- 
tion and monitoring of standards a period of great confusion is liable to 
result. On the other hand, if introduced rationally and coherently, it 
will be a significant step towards the sort of radical simplification which 
might eventually facilitate very rapid property transfers. (At Appendix 
2 we include a speculative attempt to anticipate the effect of 
technology on the conveyancing process by the year 2001.) 



6.24 



B. Forms 

Mr. Thomas Blower of the Legal Connection submitted the following 

Standardising and making intelligible to 
ord processors the forms used m conveyancing transactions: 

problem is forms. There are a vast number of forms 
number of companies and even the same form 
produced by different companies varies in its layout. The line 

riaced^ S differently 

ulnat wx IS fine when one is filling that form in by hand or 
typewnter when manual adjustments can be made so that 

a machine hke a word processor or computer is 

correttchaStters fnfh'^ “ P--P-8^ammed to place the 
” “aracters in the correct position on the form; and everv 

be altered. To set up a word processor to complete a form L a 
time-consuming task and it has been much the most coClL tLd 

mS* a seriously consider 

making a recommendation that aU the organisations which 
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require forms to be submitted to them, such as local authorities, 
land charges registry, land registry, etc., should fundamentally 
reconsider the basis upon which they require printed forms to be 
used. What they require is specific information organised in such 
a way that it is easy to assimilate. There is no need for every form 
to contain the explanation as to how it should be completed on 
the face of the form; that should be on the reverse of the form or 
on a separate instruction sheet. It should be possible for these 
organisations to receive forms printed by the word processor 
itself so as to obviate the need for using a printed form. Whilst 
there are methods by which forms can be printed with the 
insertions at the same time on machines such as laser printers, 
that is an extremely expensive solution to what should be a very 
simple requirement. I appreciate that there are companies, such 
as the Solicitors Law Stationery Society Limited, who publish 
forms and who derive income from them. I also appreciate that 
there are some people who need to have an explanation of how 
to fill in a form. However, the vast majority of solicitors’ firms 
who are involved in domestic conveyancing do not need to be 
told how to fill in a form. All they need to have is a reminder of 
the pieces of information which are required. When one is using 
a computer system to prepare the form, the computer wiU know 
the information which is required from its programme.” 

6.25 The Society for Computers and Law made similar representations: 

“All forms should be re-designed so as to facilitate their 
preparation by word processors or computer systems. This 
should in no way interfere with the forms being filled uf 
manually. At present there are several difficulties with forms 
For example 

(a) some forms are folded in such a way that it is extremely difficult 
for them to be inserted conveniently in a typewriter, let alone a 
word processor. The Con-29 or Enquiries of Local Authorities is 
a prime example. 

(b) some agencies (for instances the Companies Registry) insist on 
the use of preprinted forms. It can be much more efficient for the 
computer or word processor to reprint the form every time onto 
plain paper thus obviating the tiresome task of loading different 
size forms into machines. Forms should be designed so that they 
can easily be reproduced in their entirety on a typewriter or word 
processor. 

(c) many printed forms have not been designed to fit into standard 
typewriters or word processors. Thus the interlining on typewri- 
ters or word processors should follow a standard. If this is not 
followed on the form, making sure that material fits into the right 
boxes can become very tiresome if it is typed manually, but 
virtually impossible on a word processor where manual interven- 
tion to adjust a form is not practical,” 
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6.26 We received submissions from building societies and local authority 
associations (and were similarly informed by staff at the District Land 
Registry, Plymouth) concerning the frequency with which forms 
received from solicitors’ offices were either wrongly used or incorrectly 
completed (see ante, paragraph 4.80). This obviously adds to the 
delays and costs in conveyancing procedures, and must to some extent 
point to inadequate forms as well as careless conveyancing. There is 
clearly scope for the rationalisation and improvement of relevant 
forms plus a need to reform the layouts of many of the forms in current 
use, with the word processor in mind. 

Standardisation 

6.27 Standardising forms would lead to further simplification. The use of 
two principal sets of general conditions of sale may be thought to cause 
unnecessary complications. These two sets are The Law Society’s 
Conditions of Sale and the National Conditions of Sale, now in 
respectively a 1984 Revision and a 20th edition, which contain 
significantly if not always substantially different provisions. The 
complications arise partly from a lack of familiarity by practitioners 
with the set not normally used by them (so that re-reading and 
re-considering may be necessary for individual transactions) and partly 
from the fact that if different sets are used for different contracts in a 
chain of transactions, synchronisation of the steps to completion may 
be made more difficult to achieve. A straightforward means of 
simplifying this aspect of practice might be to replace these two 
prevailing sets (and the many variants adopted by local law societies 
and individual solicitors’ firms) by one set of standard conditions, 
which would apply to all contracts for the sale of land subject only to 
any special conditions. This could be achieved as a matter of practice, 
although it would call for a measure of agreement amongst conveyan- 
cers which has never yet been achieved. Alternatively, there could be a 
statutory prescribed form of contract which would imply the standard 
conditions. This suggestion is considered post, paragraph 7.7; but 
generally, and in particular as to drafting any such conditions of sale, 
this would appear to be a matter for the Conveyancing Standing 
Committee proposed ante, paragraphs 1.9-10. 

Comprehensibility 

6.28 Simplifying forms could also extend to the language and drafting styles 
employed. The Plain English Campaign submitted that: 

“there need be no conflict between plain English and precision. 
Any legal terms of art that must be used should be explained in 
normal language.” 

They went on to suggest that: 

“Since the forms are likely to be drawn up by lawyers, it may 
help for their drafts to be independently appraised... We would 
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be happy to make the appraisal service available to the producers 
of the new conveyancing documents.” 

Recently, “Clarity” was established to promote the simplification of 
legal English “by avoiding archaic, obscure and over-elaborate 
language in legal work” and “exchanging ideas and precedents, not to 
be followed slavishly but to give guidance in producing good written 
and spoken legal English”. 

6.29 The principle of using plain English in legal forms and documents is 
obviously sound. Parker’s “Modern Conveyancing Precedents,” first 
published in 1964, was a pioneering work and has very recently been 
followed up by Aldridge’s “Practical Conveyancing Precedents,” 
which contains forms not only intended to be comprehensible to 
laymen, but also specifically designed for use in conjunction with a 
word processor. 



C. Deposits 

6.30 At ante , paragraph 3 . 10 we identified the Scottish practice of taking no 
deposit when concluding contracts of sale. We received many 
submissions which criticised the practice prevailing in England and 
Wales of requiring 10% of the purchase price at the time of exchange. 
Some submissions restricted themselves to questioning only the 
amount of the deposit, whilst accepting that a significant sum ought to 
be required to indicate the purchaser’s serious intentions. The Law 
Society’s evidence, for example, stated that: 

“there are valid reasons why vendors should obtain payment of 
substantial deposits on exchange of contracts, but whether the} 
should amount to as much as 10% of the purchase price.... [is i 
matter] for the parties themselves to decide...” 

Other submissions preferred the abolition of deposits altogether, or 
the taking of comparatively nominal deposits (e.g. a fixed sum 
between £100 - £500) as an indication of commitment. Halifax 
Building Society went slightly further in its evidence to us:- 

“The payment by the purchaser of 10% of the purchase price on 
exchange of contracts should be abolished. Both parties should 
pay a reduced deposit of, say, either £200.00 or 1% of the 
consideration whichever sum is higher.” (our emphasis) 

6.31 The usefulness of deposits as a forfeitable earnest is not clear-cut. 
First, it might be thought unlikely that anyone would go to the trouble 
and expense of entering into a binding contract to purchase without 
serious intentions of proceeding (and there would be liability in 
damages for breach in any case); and second, it is extremely rare for 
deposits actually to be forfeited in practice (and in all cases relief 
against forfeiture may be granted if the Court thinks fit).^ Nowadays, 
with many purchasers dependent on 95% or 100% mortgages, the 
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requirement of a 10% deposit may place a difficult financial burden on 
the purchaser. There seems scope for a substantial reduction in the size 
of deposits. The National Consumer Council commented in its 
evidence: 

“It is not enough to leave [the size of the deposit] to the parties’ 
supposed freedom of contract. In the vast majority of cases, the 
parties will simply follow the norm without discussion.” 

6.32 An alternative to abolishing deposits, or reducing them to a 
comparatively nominal amount, could be for contracts to provide for 
the future payment of a full deposit with a view to forfeiture on failure 
to complete. This would preserve the incentive of forfeitable earnests 
without imposing unnecessary hardship at the outset on purchasers.® 
This approach has received recent judicial support.^ 

6.33 A further possibility might be the use of deposit guarantee schemes. 
For a premium an insurance company could guarantee to pay the 
vendor the full deposit should the purchaser default. We received a 
submission from Mr R. Dresner, a solicitor, who was investigating the 
potential for a privately-launched scheme in cases where there is a 
simultaneous sale and purchase. However, our information was that 
established insurance companies are on the whole reluctant to provide 
such “financial guarantee” cover. Where it is provided, the insurer will 
require evidence of the insured’s ability to meet the financial 
obligation, and will only provide the guarantee against a specified 
counter-indemnity from the insured. Applied to house-purchase 
deposits, it seems clear that the cost and complexity of these 
arrangements are unlikely to make a deposit guarantee scheme 
inexpensive or otherwise attractive. 

6.34 However, the position would be very different if all purchasers as a 
matter of course - say, on the instruction of the solicitor or other 
conveyancer acting - took out deposit guarantees. Such a non-selective 
approach would spread the risk, making the scheme viable for insurers 
and comparatively inexpensive for purchasers. This is reflected in the 
scheme sent to us by Mr Dresner, in that it envisages all practising 
solicitors being designated as “agents” to sell the deposit guarantee. 
Furthermore, banks and building societies might see scope for offering 
variants of such schemes. Banks could, for example, offer written 
guarantees to pay the 10% deposit if the purchase was not completed 
for some stated reason, securing its obligation through a counter- 
indemnity based on the purchaser’s property or other assets. It would 
appear that there is scope for the development of this alternative to 
actual payment of deposits to be at least considered further by 
practitioners. 

6.35 The suggestion by way of corollary that vendors also should give 
deposits, although obviously equitable in imposing an equivalent 
incentive to complete, would appear unlikely to simplify conveyanc- 
ing; on the contrary it would probably lead to further complication. 
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Some of the suggestions considered in Part II of this Report for shifting 
the burden of disclosure to vendors might in logic suggest a role for 
vendors’ deposits. However, as a matter of practice this would 
probably be too radical a change to be acceptable. If both sides held 
deposits of equal amounts, they would cancel each other out, and 
would thus appear to serve little purpose. On the other hand, if 
deposits from both parties were held by persons acting in the capacity 
of stakeholders, this would not be the case, but it would mean in effect 
that the financial difficulties in raising the money would be doubled. In 
this connection, we received submissions commenting on the regional 
variations in practice relating to the holding of deposits by solicitors, 
some of whom held them as agents for the vendor and others who held 
them as stakeholders. It might be thought desirable, in the interests of 
simplifying conveyancing, for there to be consistency in this respect. 



D. Completion at Dwelling 

6.36 We received some submissions which suggested that completion 
should always take place at the dwelling to ensure vacant possession 
(any occupiers being evicted) , to check the condition of the property 
(particularly if the risk rested with the vendor - see post, paragraphs 
7.14-7.15) and to obtain all the keys. On a wide interpretation this 
could possibly “simplify” conveyancing, although the practical difficul- 
ties, the inconvenience, delay and expense, might suggest that such a 
proposal would have the opposite effect. Instead it should suffice if, on 
or before completion, the purchaser or his representative were to enter 
the property and telephone the solicitor, giving instructions to 
complete. 

E. Verified Signatures 

6.37 A suggestion made in some submissions was that a vendor’s or 
mortgagor’s signature should be attested and verified by a solicitor (or 
licensed conveyancer) in order to avoid fraud and forgery. Section 
75(1) of the Law of Property Act 1925 already provides a purchaser 
with a right to have the execution of the conveyance attested by some 
person appointed by him, but we understand that in practice this right 
is very rarely exercised. There have, however, been a few recent cases 
involving forged signatures. In commercial or banking terms it might 
be regarded as extraordinary for purchasers or mortgagees in effect to 
part with very substantial sums of money in reliance on the unverified 
signatures of unknown persons. We understand that it is already 
common practice in some solicitors’ offices to check the identity of 
clients and their signatures so far as possible by requiring personal 
attendance, although this wUl not be done in all cases, probably 
because of the time, trouble and expense involved for clients and 
partly because there is felt to be a lack of effective ways m which 
solicitors actually can check their clients’ identities. The suggestion in 
substance calls for solicitors (or licensed conveyancers) acting for 
vendors or mortgagors to guarantee the validity of the conveyances or 
mortgages, at least in so far as execution of the documents by their 
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clients is concerned, which they tender to the other side on 
completion. This might not seem too unreasonable, particularly since 
it will normally only be by virtue of producing the deed in question that 
the solicitor has any authority to receive payment of the consideration 
money without the authority of a valid deed being executed by his or 
her client, there must be some personal liability in respect of money 
received already falling on a solicitor. A provision requiring the 
verification in all cases of parties’ identities and signatures might be 
regarded as simplifying conveyancing to the extent that it reduced 
fraud. However, this provision would tend to delay transactions and 
could not eliminate forgery entirely. Further it would appear designed 
to deal with a problem occurring in far less than 5 % of cases (cp. ante, 
paragraph 1.18). Reference ought also to be made, however, to the 
growth of electronic communications and the inevitable reduction of 
use of signatures as a means of authentication (see ante, paragraph 
6.16 and post, paragraph 7.12). 



F . Contract to Incorporate Conveyance Executed in Escrow 

6.38 A number of submissions put forward the suggestion that the contract 
for sale should attach or incorporate the conveyance or transfer, 
already executed in escrow (i.e. conditionally on completion). This 
would lead to a small saving in time after contract, but might delay 
matters before exchange because of the need to approve or negotiate 
the terms of the conveyance or transfer. Under existing practice it is 
not uncommon, for example in complicated cases and with new 
estates, to attach the conveyance or transfer in draft to the draft 
contact. This occurs particularly with contracts for the grant of leases. 
While the proposal under consideration could be seen as an extension 
of that practice, it actually goes much further in exposing the vendor 
and others to substantial risks (i.e. of misuse of documents apparently 
executed unconditionally) and it has to be questioned whether the 
mnimal saving in time is sufficient justification for this disadvantage, 
^rther, the logic of the proposal would suggest the amalgamation of 
the existing two-document transaction - contract and conveyance — 
into one combined form dealing with the agreement for sale as well as 
passing title (e.g. as with sale of goods). This would appear a rather 
drastic reform to provide for a small saving of time: it would interfere 
with the traditional rights and responsibilities of vendor and purchaser 
as to drafting respectively the contract and the conveyance. Also, of 
course, m registered conveyancing there is a prescribed form’ of 
transfer which has to be lodged at H.M. Land Registry. See further 
post, paragraph 7.12. 



6.39 



G. Improvement and Standardisation of Mortgagees’ Procedures 

Quite a few of the submissions we received drew attention to aspects of 
mortgagees procedures which could be improved. A lack of urgencv 
was identified which, it was contended, could contribute to delays in 
conveyancing. Building societies encounter delays in receiving the 
necessary employers’ references. Further delays occur where the local 

102 



Printed image digitised by the University of Southampton Library Digitisation Unit 



offices of the building societies have to refer all or some of the 
mortgage applications to their head office for approval, and sometimes 
these are referred on a weekly basis in the case of some societies. It 
was felt that there was considerable scope for improvement in these 
procedures. If our proposals for certificates of mortgageability are to 
work effectively (see ante, paragraphs 2.26-31) then these aspects of 
mortgagees’ procedures must be improved. Iliere is also scope for 
standardisation of mortgagees’ procedures. Halifax Building Society 
submitted to us that: 

“The Building Societies Association should look at the 
standardisation of mortgage deeds, mortgage conditions and 
administrative procedures.” 

The issue of standardised mortgage deeds has in fact been the subject 
of some debate among building societies in recent years. The 
submissions we received reflected the divergence of views on this 
matter. The Halifax argued as follows: 

“There is no practical reason why a standard form of mortgage 
deed could not be recommended. The Society realises that some 
building societies have their own particular rules and conditions 
which they would like to retain. One possible way of overcoming 
this problem would be for all building societies to have a standard 
form of mortgage deed but with different mortgage covenants 
and conditions which could be contained in a separate booklet. 
To simplify the Society’s mortgage deed this practice has been 
adopted and works well.” 

The Nationwide Building Society similarly canvassed the scope for this 
cautious reform as follows: 

“It would perhaps be timely for building societies to give 
consideration to at least standardising the face of their mortgage 
deed. There is no reason why standardisation of mortgage forms 
should not follow.” 

The Building Societies Association put a somewhat different view: 

“So far as mortgage deeds are concerned, there seems little 
likelihood of standardisation of these documents being accept- 
able to societies. Societies are unlike other lenders because the 
borrower is subjected to the rules of the society by virtue of his 
membership as well as to the terms of the mortgage deed and the 
borderline between what is covered in the rules and what is 
covered in the mortgage deed varies from society to society. 
Again, mortgage deeds reflect not only the legal position but also 
the individual mortgage policies and practices of each society. 
Furthermore, some societies link their mortgage deed more to 
their offer of advance than others do. Postulating, but not 
accepting, for the moment that a standard mortgage deed is 
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desirable, what are the practical prospects of achieving a 
standard form? This is a matter which the Association has 
explored. Standardisation of the conditions of the mortgage was 
rejected by societies consulted. An attempt was then made to 
produce a model front page of a mortgage but this again proved 
impossible because the societies legal advisers concerned could 
not agree upon a common format, partly because even the front 
page reflects individual societies’ procedures. Even if standar- 
disation were possible initially, what would happen if some new 
legal development dictated a change in mortgage deeds? When 
these things happen, mortgagees must react quickly to protect 
themselves. Haggling with some central prescribing authority 
with the potential delay involved is not acceptable. It must be 
remembered too that a sizeable slice of the mortgage market is 
taken up by other mortgagees. What about banks, insurance 
companies, other lending institutions and private mortgagees? A 
bank mortgage is quite different from a building society one. It is 
to be noted that there is a model form of mortgage in the Fifth 
Schedule to the Law of Property Act 1925 but so far as the 
Association is aware, this has not been used to any extent, if at 
all, and neither have the other models in that Schedule. The 
Association sees no real virtue in standardisation of mortgage 
deeds. Societies are lending their investors’ money and they 
should be sovereign in deciding how their mortgages should be 
framed having regard to their previous lending experience, the 
advice of their legal advisers and the general law of the country. 
And there seems no reason why societies should act as though 
they were one big society. They are each entitled to their 
individuality if they want it, both as clients of the legal profession 
and in principle.” 

6.40 There may therefore appear to be some serious difficulties with 
standardising mortgage deeds, although there is clearly scope for 
standard formats. Even if there really is a need for building societies to 
retain flexibility as to the contents of mortgage deeds, this should not 
entirely stand in the way of greater standardisation in the interests of 
simplification of conveyancing. A modest reform would be to adopt 
the Halifax’s practice of a standard form, with the conditions attached 
in a separate booklet, although this might only add to the difficulties 
where a mortgagor at a later time required detailed advice as to his or 
her rights and liabilities. A more adventurous change would be 
standard mortgage conditions, implied by statute if agreement as a 
matter of practice proved impossible, with variations permitted; in this 
case, only the varied conditions would ever need to be stated. We 
return to this suggestion post, paragraph 7.19 

6.41 Another point frequently made in the submissions we received was the 
delay encountered sometimes in obtaining title deeds from mortgagees 
in respect of unregistered land. Practitioners could reduce such delay 
by requesting deeds as early as possible after instructions, while 
mortgagees could ensure that deeds were provided without undue 
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delay. This problem would be solved if registration of title were 
extended to the whole country and the register were “open” to public 
inspection (see ante, paragraph 4.49 (b)). 

6.42 Halifax Building Society identified a number of other areas of 
mortgagees’ procedures which might benefit from a more uniform 
approach. Its comments, as so often, bear reproducing here in full: 

“Building society procedures vary, for example:- 

(i) Panel solicitors; some societies have a restricted panel of 
solicitors who can undertake the mortgage work. Some, 
like the Halifax, allow all solicitors to act on their behalf 
unless there are clear cut reasons for not allowing this. 

(ii) Correspondence; some societies require all correspondence 
with head office, some require certain correspondence with 
head office and other correspondence with the branch and 
some societies require all correspondence with the branch. 

(iii) Reports on Title; some societies require an inordinate 
amount of information to be completed. The Halifax only 
requires the date of completion, the purchase price and the 
signature of the solicitor. 

(iv) Endowment policies; some societies will not release the 
mortgage advance until the endowment policy is either in 
their possession or the possession of the solicitor. The 
Halifax does not require this and its procedures allow for 
the endowment policy to be issued at any time within six 
months of completion. If the endowment policy is not 
issued within this time the mortgage account reverts to the 
normal repayment method. 

(v) Arrangements for final inspections; some societies require 
these to be arranged through the branch and some through 
head office and different periods of notice are required. 

(vi) Deductions from the mortgage advance; some societies 
deduct property insurance and mortgage guarantee pre- 
miums or interest calculated to the end of the month in 
which completion takes place. It is not helpful to a 
conveyancer to find shortly before completion that the net 
mortgage advance is for an amount less than the amount 
stated in his instructions. The Society suggests that these 
amounts should not be deducted from the rnortgage 
advance but should be dealt with either by debiting the 
borrower’s mortgage account or by a separate payment by 
the borrower. 

(vii) Retentions; the completion of works which need to be 
carried out to the property may be enforced either by a 
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retention from the mortgage advance or by way of the 
borrower’s personal undertaking. The Society suggests that 
where there is sufficient equity in the property to protect 
the building society’s interest retentions should not usually 
be required. 

(viii) Notices; some societies require differing periods of notice 
to obtain the mortgage advance and the borrower’s 
mortgage account is set up at different times. 

(ix) Completion certificates; some societies require notification 
from solicitors that the mortgage funds have been used and 
the purchase completed. 

(x) Redemptions; methods of dealing with redemptions, the 
redemption moneys and the vacating of the mortgage deed 
or the sealing of the form 53 should be uniform. Some 
societies charge interest to the end of the month in which 
the mortgage is redeemed irrespective of the actual 
redemption date.” 

It appears entirely clear from this list that there is a great deal of scope 
for standardisation of building society procedures and documents. In 
particular, the practice of some societies or their branch offices or local 
agents of insisting on endowment mortgages is not desirable. The 
submission might be thought irresistible, at least by those concerned 
with the simplification of conveyancing, that building societies should 
be prepared to modify their own procedures to ensure uniformity. 
Voluntary changes will need to be co-ordinated through the Building 
Societies Association and will require greater commitment by building 
societies than exists at present. Accordingly, compulsory changes may 
have to be resorted to. 

H. Boundaries 

6.43 We received many representations to the effect that better plans 
should be used in conveying domestic property, and that land 
sun^eyors should play a more important role in the process. While 
this might improve the conveyancing in terms of certainty, it would not 
cheapen or simplify it. It should also be noted that accurate plans can 
only show the physical boundaries — they can do nothing to guarantee 
the legal boundaries which depend upon agreement between neigh- 
bours as well as between vendors and purchasers. Use of fixed rather 
than general boundaries would produce its own problems (see ante, 
paragraph 4.63). The Law Commission Report “Property Law - Land 
Registration” recommended that declarations as to the physical 
features of boundaries should be included in the conveyance or 
transfer for recording on the register of title. These could be 
supplemented by the entry of precise measurements on plans (not 
conflicting with the scale) and conceivably also by the use of 
photographs showing the position of fences, walls, hedges and so on. 
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However, none of this is likely to produce any significant simplification 
or reduction in cost. 

6 . 44 The general boundaries rule in fact offers little scope for improvement . 
Fixed boundaries require the agreement of neighbours, which in 
practice it has been virtually impossible to obtain. Even where a 
boundary is fixed by agreement, it can be altered informally later. A 
way of avoiding this would be to forbid informal alterations by 
registering a fixed boundary and permitting only formal alterations 
which could then have to be recorded on the register. While this would 
achieve certainty, it would not necessarily achieve justice or prove 
practicable. The Torrens System of registration in New Zealand and 
parts of Australia does provide for fixed boundaries, but these were 
established at the time of first registration in developing countries; 
there would be far greater practical difficulties in attempting to fix 
existing general boundaries in this country. The best opportunity for 
establishing fixed boundaries would appear to be where builders are 
developing estates of land in plots, but even here the Chief Land 
Registrar rejected the suggestion (see ante, paragraph 4.64) 

6.45 There might be some scope, if not for fixing boundaries, at least for 
clarifying the status of boundaries. Under existing conditions of sale 
the vendor is under no obhgation to warrant or provide any evidence 
as to the boundaries of the property for sale.^^ The present standard 
prehminary enquiries before contract merely ask the vendor whether 
there have been any boundary disputes; one suggestion is that this 
question should be replaced or supplemented by a question asking 
whether the boundaries are agreed, and if not the extent and nature of 
any disagreements.^® The evident problem with this proposal, quite 
apart from the additional expense and delay of making such enquiries, 
is that it could easily awaken hitherto dormant disputes. 

6.46 Neither fixed boundaries nor better plans appear to offer a final 
solution to boundary disputes. While improved plans ought to be used 
when necessary, the expense involved would preclude any recom- 
mendation that fresh plans ought to be prepared by land surveyors for 
the purposes of all sales and leases. Particularly in built-up areas, the 
use of an address as a description of the house and land sold is found 
adequate in practice for the vast majority of cases. Again, in registered 
conveyancing the transfer of the whole of the land in a title already 
imports a reference to the filed plan. However, where properties, 
especially buildings, are being sub-divided for sale or leasing it appears 
already incumbent on vendors to provide, and on purchasers to 
require, sufficient descriptions of the land sold by way of maps or plans 
of suitable scale. Beyond this the representations suggest that there 
mi g h t be some scope for (i) improving records of physical features 
constituting boundaries (including entry of measurements and use of 
photographs) (ii) extending the developing building estates procedures 
to establish fixed boundaries and (iii) establishing whether or not 
agreement can be reached between neighbours. 
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6.47 Another matter relating to descriptions of property is the application 
of the Trade Descriptions Act principles to sales of land (see ante, 
paragraph 2.32). However, the sort of statutory provisions envisaged 
would be designed negatively to penalise misdescriptions rather than 
positively to require precise descriptions by means of plans or 
otherwise. 



I. Uses of Insurance in Conveyancing 

6.48 There are three main aspects of insurance in conveyancing transactions 
which are currently not used extensively; it is for consideration 
whether any or all of them could, if adopted widely, simplify 
conveyancing practice to any significant extent. 



“Last Minute Hitch” Insurance 

6.49 The first example is “Last Minute Hitch” insurance, which seeks to 
cover purchasers against losses incurred through vendors wilfully 
withdrawing from an agreement to sell (but before exchange of 
contracts); such policies have also tended to include a non-completion 
indemmty and cover against failure to gain vacant possession. While 
sporadic attempts have been made during the last few years to market 
this type of insurance, there has been httle interest shown by 
house-buyers, and most schemes are now dormant or defunct. These 
schemes have been offered in the past by small, entrepreneurial 
insurance companies; the larger insurers have shown no interest and, 
we understand, would need to carry out so many enquiries before 
providing this type of cover as to render the complication and cost of 
obtaining it unattractive for purchasers. 



Restrictive Covenant/Defective Title Insurance 

6.50 Indemnities in respect of breach of restrictive covenants and of defects 
m title are readily available from virtually all major insurers. They are 
not mtended to cover what might be termed “hve risks”; they are 
offered to purchasers after investigation by the insurer to determine so 
far as possible that the risk is dormant. So, for example, restrictive 
covenant insurance is generally provided to land developers or 
purchasers where it is known that the development or the intended use 
ot the pro^rty will be in breach of the terms of particular restrictive 
covenants imposed in earlier deeds but where it is believed that the 
covenants, for some reason, cannot or will not be enforced. Similarly 
defective title indemnities are provided to purchasers where there is a 
known technical defect m the title, perhaps because the deeds have 
een lost. Investigation is carried out by the underwriters to assess the 
likely nsk and, provided it appears minimal, insurance is offered for a 
small premium Claims are very rare indeed but can be costly when 
hey do anse. Insurers would not of course be able to offer similar 
^ cost where the risk was unquantifiable or great. In 
sum, there appears httle scope for extending this type of insurLce and 
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indeed, if land registration is extended and restrictive covenants 
reduced or abolished, such insurance will largely cease to be necessary. 



American Title Insurance 

6.51 Another proposal from expected sources called for the wholesale 
adoption of American Title Insurance (as opposed to defective title 
insurance). This has been available in England for some 10 years. The 
case for and against has been pubhcly canvassed^® and was dealt with 
in the Benson Report as follows 

“The main claim advanced in favour of title insurance was that it 
would compensate the client who suffered loss through a defect 
in title or a contested title which did not result from negligence by 
his solicitor, as where a local authority or the vendor is given 
inaccurate information. We do not, however, find the claims as 
to the merits of title insurance entirely convincing. Although 
there might have been a strong case for title insurance many 
years ago before the introduction of land registration, the 
improvement in land law and the restriction of conveyancing to 
qualified persons, described earlier in this chapter, we can see 
little need for it now.”^^ 

6.52 American title insurance may indeed have certain advantages (see 
ante, paragraphs 4.36 and 4.58). Nonetheless, it seems unlikely that 
the house buying public will begin to adopt it as an alternative to 
conventional conveyancing on any greater scale than it has beei 
adopted over the past 10 years. Whilst it is apparently bought quit 
extensively in the United States, so far as we know its success in thi 
country has been very limited, although our request for precise 
information from one title insurance company about the size of the 
active market and claims record was turned down. In general, it 
appears to be bought in England to cover known defects in title, in the 
same way as discussed ante, paragraph 6.50. 
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PART VII POINTS OF LAW 



7.1 Our terms of reference only mentioned expressly “conveyancing 
practice and procedure”. However, we have taken the view that we 
could not properly exclude legal aspects from our consideration of 
simplification (see ante, paragraph 1.6). Indeed, had we done so, we 
must have disappointed very many of those who made submissions to 
us containing legal points of substance. Our experience in this respect 
apparently mirrors that of the Royal Commission on Legal Services: 
although such aspects were also at most of marginal relevance to their 
terms of reference, they began the chapter in their Report on 
conveyancing (Chapter 21) as follows: 

“Conveyancing is a subject on which we received a large volume 
of evidence from both laymen and lawyers in this country and 
abroad. Included in this evidence were numerous suggestions for 
the improvement and simplification of conveyancing law and 
procedure which we consider in the annex to this chapter and 
which we brought to the notice of the Law Commission”. 

None of the suggestions has, as yet, been implemented.^ 

7.2 In the annex mentioned, under the sub-heading Simplification of the 
law, in fact only four aspects were referred to: restrictive covenants; 
tiers of leases; matrimonial home charges; and third party rights. We 
refer to these aspects further where relevant below. However, some of 
the other suggestions considered by the Royal Commission, as indeed 
many of the suggestions for procedural change already considered by 
us, might well involve legislation either as a way of imposing desired 
changes which could be but are not adopted in practice (e.g. disclosure 
by vendors) or else as the only means of achieving the particular 
change in question (e.g. improvements in the registration of title 
system). 

7.3 We propose in this Part to outline the various miscellaneous 
suggestions received for changes in law which we perceive as relevant 
to the simplification of domestic conveyancing. As is obvious from a 
glance at almost any report of a Law Reform Committee or of the Law 
Commission, a completely adequate consideration and consultation 
upon any existing rule of law, with a view to recommending actual 
legislative changes, calls for the time available to be measurable in 
years rather than months. Accordingly, as indicated at the outset, our 
object now is to identify aspects of the law which, prima facie at least, 
ought to be amended in the interests of the simplification of 
conveyancing practice and procedure. We would hope that those 
aspects could then be formally referred to the Conveyancing Standing 
Committee or to the Law Commission or some other appropriate body 
to examine the merits, the details and the implications properly. 
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Contracts in Writing 

7.4 The formalities which must be complied with in order for a contract for 
the transfer (whether by way of sale or lease) of a house or flat to be 
enforceable are prescribed by s.40(l) of the Law of Property Act 1925: 

“No action may be brought upon any contract for the sale or 
other disposition of land or any interest in land, unless the 
agreement upon which such action is brought, or some memoran- 
dum or note thereof, is in writing, and signed by the party to be 
charged or by some other person thereunto by him lawfully 
authorised.” 

7.5 This statutory provision, originally designed to prevent fraud occurring 
because of conflicts of oral evidence, has appeared in practice to be 
used most often to defeat what would otherwise be entirely valid 
contracts. The doctrine of part-performance developed by the courts 
so that the provision itself should not be used as an instrument of fraud 
(statutorily recognised in the Law of Property Act 1925, s.40(2)) could 
now be regarded as having undermined the requirement of written 
evidence, with the result that it has become substantially meaningless.^ 
The operation of the provision in relation to letters following an oral 
agreement but headed “subject to contract” has caused excessive 
concern to practitioners.^ The need to evidence all the terms actually 
agreed, even those relating to repairs or chattels, together with the 
possibilities of waiver or submission in relation to omitted terms and of 
the joinder of the documents to create a memorandum have given rise 
to unacceptable complications and uncertainties.*^ Submissions from 
the Society for Public Teachers of Law commented that “The 
complexity of the rules that have grown up round section 40 of the Law 
of Property Act 1925 is disgraceful”. In addition the application of the 
provision, especially as to signatures, where contracts are negotiated 
and concluded by electronic communications between solicitors or 
other conveyancers might lead to further htigation.^ A multitude of 
nice academic but bad practical problems can be derived from s.40.^ 

7.6 The submissions received by us have varied between two extremes: on 
the one hand, the simple repeal of s.40 has been urged so that an oral 
sale of land would simply become enforceable; on the other hand, 
amendment of the section has been commended with the object that 
such contracts must always be made by some formal writing, so that 
mere written evidence of an oral agreement would never suffice. 
Strong support for the latter suggestion may be seen in two factors: 
first, in conveyancing practice at present almost all contracts for the 
^le and purchase of land are made in writing using standard forms 
(i.e. exchange of parts incorporating The Law Society’s or the 
National Conditions of Sale). Second, the basic proposition made at 
paragraph 1.35 of our First Report that “Buying a property represents 
for many people the most important financial transaction of their 
lives” leads also to the conclusion that informahty and uncertainty are 
undesirable. 
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7.7 Accordingly, an effective solution appeared to some to be a statutorily 
prescribed form of contract, use of which would be essential for 
validity as well as enforceability. This solution would incidentally 
by-pass many of the difficulties occasioned by the use or non-use of 
“subject to contract” in relation to oral agreements as to price. The 
statute could inter alia (i) stipulate the material terms which must be 
agreed and embodied in the form; (ii) imply other terms subject to 
exclusion or variation; (hi) provide for void terms and terms which 
cannot be excluded or varied, or only excluded or varied subject to a 
reasonableness test;^ (iv) incorporate a standard set of statutory 
conditions of sale which could be promulgated by rules and up-dated 
from time to time; (v) cater for oral evidence of ancillary matters or as 
to chattels; (vi) deal with the requirement of signatures or other 
authentication by solicitors or other conveyancers on behalf of the 
parties; (vii) direct itself towards the implications of electronic 
communications; and (vih) require the setting out, principally for lay 
persons (e.g. “do-it-yourself” conveyancers), of warning and other 
notes as to the manner and consequence of completing and signing the 
form.^ 



Sale of Land Act 

7.8 The suggestion in the preceding paragraph leads inevitably to 
consideration of wider aspects than the mere formalities of concluding 
a contract for the sale and purchase of a house or flat. If there is to be a 
statute along the lines indicated, there seems every reason why it 
should also extend to covering the whole relevant field. The 
submission is that such a statute should replace with appropriate 
modernisation what is now Part II (ss. 40-84) of the Law of Property 
Act 1925 C'Contracts, Conveyances and Other Instruments”). This 
would enable removal or mitigation of the difficulties, sometimes 
severe in practice, caused by the unclear drafting or judicial 
construction of certain of the sections. In this context, particular 
mention need only be made of s. 42(2)— (5) as to the investigation of 
superior titles by lessees and assignees; s.62 as to the implied grant of 
easements; s.64 as to the giving of an acknowledgment for production 
and an undertaking for safe custody of documents retained on 
completion; and s.76 as to the implied covenants for title. These 
sections are all sufficiently notorious for the case for amendment to 
seem unanswerable. 

7.9 As to amendment of s.42(2)-(5), an initial view might be that lessees 
and assignees should by statute acquire the right to deduction of all 
superior titles necessary in order to obtain first registration with an 
absolute title; this right would bind not only their vendors but also the 
relevant landlords subject to payment of aU proper costs as a condition 
of exercise. As to amendment of s.62 this could involve a complete 
reconsideration of the purpose and operation of the section and its 
relationship with the rule in Wheeldon v. Burrows (1879) 12 Ch.D 31. 
As to amendments of s.64, the initial view again might be that the 
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rights conferred by the section in relation to retained documents of 
title should arise automatically as a matter of law without the express 
giving to another of any acknowledgment or undertaking as is required 
at present. As to s.76, it might appear desirable to replace this section 
and the covenants for title implied in obscure language by Schedule 2 
of the 1925 Act with a statutorily implied term in contracts for the sale 
of land as to the vendor’s title which term would be absolute and would 
not merge on completion and so would remain unarguably enforce- 
able, in particular by the Chief Land Registrar under s. 83(10) of the 
Land Registration Act 1925. 

7.10 At the same time as amending and re-enacting Part II of the Law of 
Property Act 1925, attention should be paid to any equivalent 
provisions applying in registered conveyancing, in particular to the 
Land Registration Act 1925, s.llO (“Provisions as between vendor and 
purchaser”) and to Part El of the Land Registration Rules 1925 
(“Registered Dealings with Registered Land”). 

7.11 Collection of the above provisions as amended into a statutory code 
for sales of land might well appear misleading unless all the terms 
implied by the common law together with the relevant relieving rules 
of equity were also to be codified and embodied in the one statute. 
This is no small task but many practitioners would regard it as an 
essential element in any significant simplification of the law relating to 
conveyancing. Further, it is strongly urged that this should not be 
treated as an exercise in codification without reform. Few people, for 
example, apparently feel that the rule in Bain v. Fothergill^ (purchaser 
not entitled to substantial damages for breach of contract due to 
vendor’s lack of good title) should be accepted without reconsideration 
of its suitability to this century. Nevertheless such a reforming 
codification, although not compatible with the time allowed to us, 
should be seen as a finite task to be undertaken and completed within 2 
or 3 years by the Conveyancing Standing Committee or the Law 
Commission or some other appropirate body. 



Execution of Conveyance or Transfer 

7.12 As well as submissions concerning the formalities controlling the 
formation of contracts for the sale or other disposition of houses and 
flats, we received representations as to the formalities governing the 
conveyance or transfer by which the transaction is completed. In 
general, a deed is required^® and execution of a deed by an individual 
requires sealing as well as signing (plus of course delivery). It was 
variously suggested to us that seals struck lay clients especially as an 
archaic requirement ripe for modernisation. Dissent seems difficult 
even though this purest of formalities nowadays cannot be said to 
cause much if any noticeable delay or difficulty or expense in the great 
majority of conveyancing transactions.^^ However, repeal of the 
requirement of a seal should not necessarily detract from the status of 
documents as deeds, at least without further careful consideration of 
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the implications, not merely as to passing legal estates in land but also 
as to the enforceability of voluntary promises and as to the periods of 
limitation applying to specialities.^ Accordingly, the idea gained 
ground that stipulating some words like “signed as a deed” would 
constitute an attractive alternative formality. Additionally it could be 
made clear by statute that the traditional words “signed sealed and 
delivered” would suffice in all cases to constitute a document a deed 
without any need for an actual or otherwise purported sealing. Of 
course, this would preserve what might well still be dismissed as a mere 
formality in words rather than acts. For this reason it was submitted 
that some requirement of substance might be imposed, for example 
involving appropriate attestation.^'^ However, since the signatures to 
almost all legal documents are in practice already attested this 
submission would give rise to difficulties in distinguishing between 
documents which were and were not intended to operate as deeds. 
These observations, it should be noted, apply only to the execution of 
deeds by individuals, not by companies or corporations where no 
change in the requirements was proposed. It should also be noted that 
the growth in electronic communications and the problems with 
authenticating signatures are relevant in this context (see ante, 
paragraph 6.16). 

Escrows 

7.13 An allied issue concerned the delivery of a document in escrow, i.e. to 
be the deed of the party delivering it when and if certain conditions are 
satisfied. Escrows have been judicially described as “a relic of 
medieval times”. Practical problems in modern conveyancing caused 
by the use of escrows primarily relate to four aspects of their 
operation: (1) the delivery of a conveyance in escrow is binding and 
irrevocable so that, for example, it is unaffected by the vendor’s death; 
(2) the condition or conditions constituting the document an escrow do 
not have to be expressed or even communicated to the purchaser; (3) 
satisfaction of any condition appears subject to the uncertainties of 
being within a reasonable time; and (4) on satisfaction of the condition 
the conveyance will operate retrospectively to pass the legal estate and 
create other rights and obligations as at the date of dehvery of the 
document not as at the date of satisfaction of the condition. In 
practice, escrows are very often used but, it is thought, with the 
technical implications being overlooked or disregarded. The com- 
monest example of such use occurs when the vendor signs the 
conveyance and returns it to his solicitor in advance of and ready for 
completion: the document will have been delivered by him in escrow 
on the condition, at least, of payment of the purchase price in due 
course. Accordingly, in the interests of certainty and understanding, 
there might appear much force in the suggestion that escrows as such 
should be abolished. Their operation should, however, be replaced by 
the existing rules as to conditional contracts. This would mean that, 
where the execution of a deed is not intended to be absolute and 
immediate, the precise intention and operation, specifying the 
conditions and any time-limit, should be expressed in the document 
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itself. There seems no reason whatsoever why these observations 
should be restricted to the deeds of individuals. 



Passing of Risk 

7.14 At present the generally accepted position is that, once a binding 
contract for the sale of a house or flat has been concluded, the risk of 
any loss of value to the property immediately passes to the 
purchaser. Within this risk would be, for example, damage by fire, 
burst pipes or vandalism, assuming always that the damage is not due 
to a failure by the vendor to take reasonable care of the property. 
Subject to certain inconvenient conditions, a purchaser may be able to 
benefit directly or indirectly from any insurance policy maintained by 
the vendor. Nevertheless in practice the ordinary consequence of the 
rule as to the risk is double insurance between contract and 
completion: the vendor, being still unpaid, obviously has an insurable 
interest; the purchaser, being well advised not to rely on the vendor’s 
insurance,^® effects his own insurance for safety’s sake. The premiums 
paid, in principle unnecessarily, for this double insurance in domestic 
transactions must inevitably total a not inconsiderable annual sum. 
The suggested solution lies in an alteration of the general rule so that 
the risk of damage to the property should not pass from the vendor to 
the purchaser until actual completion. This new rule could obviously 
be made subject to any contrary agreement between the parties, for 
example when the purchaser is permitted to take possession before 
completion. 

7.15 The imphcations of any such solution with respect to the relationship 
in equity between the parties and the remedies of the parties at law and 
in equity would have to be investigated. Nevertheless the solution 
would certainly reduce the expenses arising out of domestic con- 
veyancing, significantly overall even if only slightly in individual 
transactions, and accordingly appears to call reasonably loudly for 
consideration. Any new rule could well be incorporated in the 
codifying Sale of Land Act already envisaged (see ante, paragraphs 
7.8-11). 

Implied Assents 

7.16 '^^e basic statutory rule governing dispositions by personal representa- 
tives administering the estates of deceased persons is as follows: 

“(1) A personal representative may assent to the vesting, in any 
person who (whether by devise, bequest, devolution, appropria- 
tion or otherwise) may be entitled thereto, either beneficially or 
as a trustee or personal representative, of any estate or interest in 
real estate to which the testator or intestate was entitled or over 
which he exercised a general power of appointment by his will, 
including the statutory power to dispose of entailed interests, and 
which devolved upon the personal representative.” 
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“(4) An assent to the vesting of a legal estate shall be in writing, 
signed by the personal representative, and shall name the person 
in whose favour it is given and shall operate to vest in that person 
the legal estate to which it relates; and an assent not in writing or 
not in favour of a named person shall not be effectual to pass a 
legal estate. 

A problem in conveyancing practice has occurred where personal 
representatives are themselves also entitled to a legal estate in some 
other capacity, commonly as beneficiaries or trustees. For many years 
it was assumed by conveyancing practitioners that a formal written 
assent by such personal representatives was not necessary merely to 
mark a change of capacity as opposed to a passing of the legal estate. 
This assumption was held to be incorrect in Re King’s Will Trusts. 
The reasoning and consequences of the decision have been strongly 
criticised, in particular because existing titles which relied on implied 
assents in accordance with established practice were at once rendered 
defective, and many people have proposed that legislation should 
reverse Re King’s Will Trusts. Submissions we received from The Law 
Society and the Incorporated Society of Valuers and Auctioneers 
made the following points: 

“It would simplify conveyancing procedure in relation to assents 
if this rule . . . could be abolished. The problem has become 
more acute in recent years, owing to the increasing number of 
grants of probate or administration being taken out personally.” 
(Law Society) 

“This rule should be abolished. The pre-1926 arrangements 
would provide adequate protection.” (ISVA) 

Against this it can be said that any serious defects attributable to the 
decision must by now have been cured by the passage of time 
(normally 12 years under the Limitation Acts 1939 and 1980). Also it 
can be emphasised that, as a matter of the best conveyancing practice, 
any changes affecting title to a legal estate in land should always be 
formally evidenced in writing for the purposes of future proof and 
investigation of title. However, it is a fact that most of the 
submissions received on this point in effect saw the requirement of an 
assent by a personal representative in his own favour as insisting upon 
unnecessary paperwork. Further it appears true that such an assent 
constitutes the sort of procedural formality very likely to trip up that 
increasing body of persons who endeavour, not entirely unreasonably, 
to administer the small estates of deceased relatives without paying for 
legal advice and assistance. In addition, there are other aspects of title 
to land on or after death which may equally call for reconsideration, 
for example, the precise powers of executors and administrators 
respectively, the protection of purchasers relying upon assents, and the 
chain of representation (Administration of Estates Act 1925, s.7). 
Accordingly an examination of the whole area would appear essential 
in order for proper recommendations to be made as to any part. 
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Trusts of Land 

7.17 Following the 1925 property legislation, where land is subject to a trust 
there are three main possibihties: first a strict settlement, second a 
trust for sale and third a bare or nominee trust. It has very often been 
submitted that this situation is productive of confusion and complexity 
and that there ought to be one simplified and comprehensible regime 
only. This is particularly urged in relation to the co-ownership of 
dwelling-houses where statute at the moment imposes a trust for sale 
for technical reasons which are at best difficult for lay people to 
understand. Quite apart from general problems, many comparatively 
minor problems may be encountered concerning the exact import of 
the legislation (for example, there are provisions, albeit unsatisfactory, 
for protecting purchasers on the ending of a strict settlement: Settled 
Land Act 1925, s.llO, but no such provisions are available on the 
ending of a trust for sale). 

7.18 It is understood that the Law Commission is already undertaking a 
consideration of the whole topic of Trusts of Land with a view to 
publishing a Report during 1986. In the meantime, pending any 
legislation, two aspects of practice may be urged for general adoption 
in cases of co-purchasers (i.e. where two or more persons contribute to 
the cost of acquisition): first, the legal estate should be taken in the 
names of all the purchasers (subject to the Trustee Act 1925, s.34 
limiting the number to four); second, where the legal estate is acquired 
by two or more persons in their joint names, practitioners should take 
steps to find out and declare what the beneficial interests are intended 
to be. This declaration of trust need not be in a separate instrument 
but could be contained in the conveyance or transfer itself without 
bringing the equities on to the title. 



Mortgages 

7.19 Consideration has already been given to standardisation of the 
practices and procedures of building societies and other lenders (see 
ante, paragraphs 6.39-42). Such standardisation should, it was 
frequently suggested, extend to the forms used. Further, it was 
submitted that standard forms of mortgage or charge ought to be 
imposed as a matter of law, i.e. by legislation instead of waiting in vain 
for their adoption in practice. In this connection it was observed that a 
statutory form of Legal Charge relating to unregistered land has 
existed for nearly 60 years^"^ but that it has rarely been used by 
practitioners despite being declared by law to be “in regard to form 
and expression . . . sufficient”.^^ Similarly there is a statutory form for 
a charge on registered land^^ but this is expressly not a mandatory 
form. Accordingly various persons made envious reference to the 
“standard security”, with prescribed forms and statutory conditions, 
created by the Conveyancing and Feudal Reform (Scotland) Act 1970. 
This statute was one result of the deliberations of the Committee on 
Conveyancing Legislation and Practice in Scotland^* which was able to 
make detailed recommendations as to matters of substance as well as 
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form to meet criticisms in relation to heritable securities generally. 
Likewise it appears beyond dispute that the English law of mortgages 
of land generally is long overdue for examination and modernisation. 
This could well be undertaken by the Conveyancing Standing 
Committee which we have already recommended or by the Law 
Commission or some other appropriate body. 

7.20 The Benson Report made the following observations 

“We think that mortgages also are ripe for standardisation. 
There are two forms of mortgage, one by demise and one by way 
of charge. We can find no logical reason to have two forms rather 
than one. In addition every mortgage contains provisions which 
can run to 20 or 30 pages all to the same purpose but all slightly 
different. The desire of the individual draftsman to keep his own 
wording sustains unnecessary diversity. Every building society, 
although performing precisely the same function as every other 
building society, insists at present on having forms of mortgage 
which are similar to, but not identical with, the forms of every 
other building society. We think that professional pride must give 
way to simplification. In the case of residential property in 
particular there is no reason why a statute should not lay down 
short and simple provisions applying in all transactions so that 
the forms of mortgage may be reduced to a minimum and 
difficult questions of construction eliminated.”^® 

The Law Commission’s specific response to Benson’s comments on 
mortgages was as follows:- 

“In annex 21.1 para. 14 the Royal Commission expressed the 
view that mortgages should be standardised and simphfied. We 
have long held the view that the law of mortgages is ripe for 
reform and would like to deal with the proposals of the Royal 
Commission in the course of a review of the whole law in that 
area. Subject to further consideration when the time comes, we 
would hke to make this a priority when resources permit. 



Restrictive Covenants 

7.21 Under this sub-heading the Benson Commission made the following 
observations: 

“Many thousands of words of restrictive covenants clutter the 
titles of house property and bedevil modem conveyancing. In 
many cases these covenants are difficult to construe and there is 
doubt as to whether they are enforceable or whether anyone has 
power to release them. The restrictions imposed by such 
covenants constitute separate obligations to which a purchaser 
must have regard in addition to his general duty to comply with 
planning legislation. It is doubtful whether estate schemes, in 
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particular, are necessary under modern planning law. The time 
may have come to make past and present restrictive covenants 
unenforceable except as between the parties to the original 
agreement, and perhaps excepting also restrictions necessary to 
secure privacy provided they are in a suitable standard form 
authorised by statute and not capable of variation. 

7.22 This draconian interference with established rights and freedoms was 
not directly supported in the submissions to us, but other means of 
mitigating the inconveniences caused by dated restrictive covenants 
were suggested. Thus three different “cut off” dates were submitted, 
that is to say any covenants entered into before the specified date 
should become unenforceable against future purchasers who would in 
consequence not be concerned to make any investigations. The three 
dates were 1948 (i.e. covenants created before the Town and Country 
Planning Act 1947 came into force should be treated as if superseded) 
or 1926 (i.e. covenants unregistrable as created before the Land 
Charges Act 1925 and depending on constructive notice should be 
disregarded) or 1900 (i.e. Victorian covenants are too verbose for 
words). The Chief Land Registrar, Mr. John Pryer, argued strongly 
for a comparable solution 

“We consider that a radical solution to these problems is 
required if the process of house purchase is to be simplified and 
the full benefits of computerised land registration are to be 
realised. We therefore support the suggestion that a time limit 
should be placed on the enforceability of restrictive covenants. 
From the Registry’s point of view this is attractive because the 
covenants which could be omitted from the register would be 
easily identifiable. Any criterion which requires detailed consid- 
eration to be given by the Re^stry before restrictive covenants 
could be omitted from the register would take up precious staff 
resources and thus detract from the benefit that the Registry and, 
in turn, the public should gain from the reform. We feel that the 
best course is to give all covenants, whenever created, a life of, 
say, 80 years^^ from the date of creation. There would be 
advantages in setting a shorter time limit but it may be that a 
period of less than 80 years would not be generally acceptable. 
That period can be supported on the grounds that, in general, the 
character of an area will change with the passage of time so that, 
for example, covenants which were imposed before 1900 will no 
longer be appropriate today. For hundreds of years the Courts, 
as a matter of public policy, have sought to prevent landowners 
from rendering their land inalienable for too long a period. We 
would suggest that it is also contrary to the public interest to 
permit the user of land to be restricted in perpetuity by privately 
imposed covenants.” 

Mr Theodore Ruoff, a former Chief Land Registrar, also addressed 
this point in his submission to us, and went oh to propose further 
reforms to avoid recurrences of problems in this area: 
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“Today these millions of words of restrictive covenants serve no 
truly useful social public or private purpose and in the interests of 
simpler and cheaper conveyancing two steps must now be taken. 
The first is that existing covenants perhaps upon the basis of 
those imposed a given number of years ago should be phased out 
by statute. Until this is done no solicitor can ignore a multitude of 
irrelevant and apparently anachronistic provisions on titles nor 
indeed dare the Chief Land Registrar. Secondly, either the 
imposition of any fresh restrictive covenants should be forbidden 
by statute or if it is felt that some are necessary they should be 
imposed in a simple, standard manner especially on houses in 
new building estates or flat and maisonette developments. 

These proposals are subject to one small reservation because I 
believe that there is a single instance in which a vendor needs to 
impose a covenant on an ad hoc basis. This arises when the 
owner of a large garden, as commonly happens in many of our 
cities today, sells half of it in order to enable a new house to be 
built upon the sold plot. The vendor needs some protection to 
ensure that trees or some other permanent barrier will for the 
future secure his privacy. 

In regard to the imposition of standard covenants the fact is that 
all the big estate developers now impose substantially similar 
covenants and positive covenants as well on the sale of plots to 
purchasers throughout England and Wales. A great simplifica- 
tion in conveyancing was achieved in the conservative atmos- 
phere of 1881 at which time scriveners were paid by the folio in 
engrossing deeds by making the three simple words as beneficial 
owner” do duty for 553 words of covenant by a vendor, which 
long before then were inserted in all conveyances as a matter of 
course. By analogy, a statutory code for importing standard 
covenants should now be devised for different types of property. 
For example, the use by a vendor instead of a purchaser who is 
the person who normally now covenants, of a few magic words 
like “as estate developer” should be made to impose binding 
statutory stipulations upon each purchaser of a plot on a building 
estate enforceable either by the vendor or by neighbours. 
Similarly, the phrase “as flat developer” might well import 
covenants binding upon purchasers of flats. 

Furthermore, there is no reason why all purchasers of houses, 
flats and maisonettes on the many thousands of existing 
developing and developed building estates in Engknd and Wales 
should not overnight be relieved of all investigation of past 
covenants (whilst at the same time every owner has his amenities 
protected) through their total abolition by statute and the 
statutory imposition of standard covenants in their place. 
Perhaps it might even be feasible to extend this proposal to all 
dwelling-houses throughout the country regardless of the age of 
the covenants or the location of the property.” 

Any of these drastic steps against restrictive covenants would be 

welcomed by H.M. Land Registry who would be spared the effort, 
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often wasted, of reproducing the covenants in question as potentially 
affecting registers of title. Of course, any such robust solutions must 
inevitably defeat as well a few worthwhile and legitimately valued 
restrictive covenants but conceivably any detriment could be compen- 
sated (compare the indemnity provisions under the Local Land 
Charges Act 1975 and the Law of Property Act 1969). However, we 
are also aware that the Law Commission has recently submitted a 
fairly massive Report on the Law of Positive and Restrictive 
Covenants (1984 Law Com. No. 127) and that reactions to the 
recommendations made are still being sought. It would not appear 
appropriate for us to attempt to duplicate that exercise, although we 
should mention that a number of the submissions we received pressed 
for the early implementation of Law Com. No. 127. 

New Equities 

7.23 It was put to us that acute practical difficulties could be experienced 
when the courts create new equities capable of binding purchasers. In 
particular, worry was evinced at the cumulative indications that the 
so-called irrevocable licence (contractual or by estoppel) may be 
reaching the status of an equitable interest in land.^^ As has been 
observed elsewhere, “It must be squarely faced that such a new 
interest is outside both the overreaching and the registration machin- 
ery of the [property] legislation”.^*^ Other examples of interests which 
are neither overreachable nor registrable but which can bind purchas- 
ers include the following (a) rights of way enjoyed in equity on the 
basis of mutual benefit and burden or mutual acquiescence;^^ (b) 
tenant’s right to remove fixtures at the determination of a lease (c) 
restrictive covenants between lessor and lessee affecting other land 
than that demised;^^ (d) right of entry on breach of covenant. It was 
strongly urged that such developments, if they were properly to be 
permitted at all,^^ should produce interests which were clearly 
registrable under the Land Charges Act 1972 or on the charges register 
of a registered title if they are to bind purchasers. Further, the Society 
for Public Teachers of the Law commented in its submission that:— 

. . it has been the new “equities” and unoverreached 
ovenreachable interests that have really caused the crisis. To 
achieve its full objectives, a move towards protecting purchasers 
would have to preclude judges from using or inventing “equit- 
able” doctrines to side step the new rules. It is doubtful how wise 
it is to allow conveyancing reform to be built solely on remedying 
apparent social injustices, whatever the political pressure of 
expediency may be for the moment.” 

Twelve Year Periods 

7.24 We received a handful of representations complaining about the 
inconsistency of relevant periods for various purposes affecting 
conveyancing and land law. It was pointed out that 15 years applies to 
roots of title that 20 years applies for evidence in recitals, that 20 
years or 40 years may be the prescription periods for the acquisition of 
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easements, ^ that 10 years and 15 years apply respectively to the 
periods for conversion of freehold and leasehold possessory registered 
titles."^^ The simplistic proposal was that it would be a great step 
forward towards certainty and comprehension to provide that all such 
periods should flatten out at 12 years as already for adverse possession 
of land."^ Thus, for example, the Nationwide Building Society 
commented as follows 

“It is hard to see what would be lost if one were to standardise all 
these periods at twelve years.” 

Similarly, Halifax Building Society commented in its submission:- 

“The average time taken to prepare an abstract of title and 
examine such abstract will not be significantly reduced if the 
fifteen year period is shortened. Although this period does not 
unduly complicate conveyancing transactions it does lead to the 
repeated examination of title by successive purchasers’ con- 
veyancers and this should be avoided if possible.” 

It proceeded to recommend that the 15 years period should be reduced 
to 12 years. 

Miscellaneous 

7.25 Other aspects or suggestions need to be noticed here as relating to 
adverse interests which can complicate the conveyancing process 
although they may not do so often 

(i) Rentcharges should become extinguished (with appropriate 
compensation) sooner than the 60 years stipulated in the 
Rentcharges Act 1977 notwithstanding that the statute does 
already make provision for earlier voluntary redemption. 

(ii) Rights of Reverter should be dealt with in accordance with 
recommendations made by the Law Commission.'*^ 

(hi) Liability for Chancel Repairs: we received a submission from Mr 
J. P. McCarthy which made the following observations 

“It seems to me that one of the many areas where conveyancing 
practice and procedure can be simplified is by removing the 
historical anachronisms in respect of which a reasonably prudent 
purchaser is often unable to obtain information or can only 
obtain the information at considerable cost. Among such 
anachronisms is, for instance, tithe, and in particular, liability for 
chancel repair. 

I understand that the Law Commission has introduced a working 
paper (No. 86) recommending the schemed phasing out of 
chancel repair liability. Might this not be the occasion, in making 
recommendations with regard to improvements in conveyancing 
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practice and procedure, to recommend the immediate imple- 
mentation of the Law Commissioners’ recommendations.” 

It is understood that the Law Commission has analysed the consulta- 
tion responses to Working Paper No. 86 and is in the course of 
preparing a Report. (Tithe has in effect already been abolished"^^). 
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NOTES 



1. In its 15th Annual Report, 1979-80, Law Com. No. 107, para.l.3(6), the 
Law Commission responded: 

“The Benson Commission went on to mention a number of topics for 
possible consideration by the Conveyancing Standing Committee which 
they envisaged. Some of these topics are now, or will be, reviewed by us 
in the ordinary way: restrictive covenants, for example, and mortgages. 
The Benson Commission did not suggest that their list should be taken 
as indicating priorities in this field, and there are certainly some matters 
which we believe are more urgent in terms of systematic law reform than 
some of the items in the list - for example, the necessity of written 
evidence in connection with contracts relating to land, and the question 
whether the trust for sale is now the most appropriate machinery for 
giving effect to concurrent (or indeed successive) ownership of land. 
Nevertheless, we consider that we should place on record our present 
views on the items in the “Benson list” and we accordingly do so in 
Appendix 1 below.” (The relevant parts of Appendix 1 are reproduced 
at paragraph 7.20 and at Annex P.) 

2. See Steadman v. Steadman [1976] AC 536. 

3. See Law v. Jones [1974] Ch.ll2 and Tiverton Estates Ltd. v. Wearwell 
[1975] Ch.l46. 

4. See e.g. Elias v. George Sahely & Co (Barbados) Ltd. [1983] AC 646. 

5. Cp. Domb V. Isoz [1980] Ch.548. 

6. Submissions from the Society for Pubhc Teachers of Law advised us to 
leave this topic well alone - “At sometime, reform of certain aspects of 
the rules under section 40 could be most welcome, but it would probably 
be best to let it be done by, e.g. the Law Commission without any 
pressure or haste.” It would be difficult for us to reject this advice. 

7. Representations for example from the London Boroughs Association 
were as follows:- 

“there appears to be substantial scope for legislating on the basis of a 
minirrmm code of implied rights and obligations for e.g. contracts . . . 
which cannot be derogated from but could be added to.” 

8. Cp. notes already heading The Law Society’s Contract for Sale Form 
(1984): 

“IMPORTANT . . X. ^ 

This is a technical document designed to create specific rights and 

obhgations. 

It is recommended for use only in accordance with the advice of your 
solicitors” . 

There is an equivalent note at the foot of the National Form. 

9. (1874) LR 7 H.L. 158. 

10. Law of Property Act 1925, s.52. 

11. Ibid, S.73. 

12. Cp. First National Securities Ltd. v. Jones [1978] Ch.l09 C.A. 

13. i.e. 12 years instead of 6 years: Limitation Act 1980, s.8. 
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14. It was noticed that the Law Reform Commission of Tasmania 1984 
Report No. 36, para 2.16 had recommended “legislation to provide that 
a document which is intended from its form to be a deed should no 
longer require sealing”; that Commission also recommended that the 
universal practice of attestation should become a requirement so that 
the law would become the same as in New South Wales. 



15. per Lord Denning M.R. in Alan Estates Ltd v. W. G. Stores Ltd, [1982] 
Ch. 511 at p.520. 

16. Rayner v. Preston (1881) 18 Ch.D.l; cp. National Carriers Ltd. v. 
Panalpina (Northern) Ltd. [1981] AC 675 H.L. as to the possible 
application of the doctrine of frustration. 

17. Cp. Law of Property Act 1925 s.47; also Fire Prevention (Metropolis) 
Act 1774. Submissions from the Young Solicitors Group made the 
following different suggestions 

“Insurance companies should be forced to recognise either the 
interest of the vendor in relation to a purchaser’s policy in all but 
deliberate damage to the property by the vendor or, perhaps more 
realistically, the interests of the purchaser in the vendor’s policy, 
details of which the vendor could disclose when delivering his draft 
contract . . . We suggest that it should be the vendor’s responsibility 
to insure adequately between contract and completion and before 
contracts are exchanged to give details to the purchaser, whose 
interest should be recognised by the insurers.” 

18. See National Conditions of Sale 20th ed. No. 21(1) as to the vendor not 
being bound to keep insurance on foot; cp. The Law Society’s 
Conditions of Sale 1984 Revision No. 11 as to abatement because of 
double insurance. 



19. We note that coincidentally this solution would be closely in line with 
the Fifth Report of the New South Wales Law Reform Commission, 
Passing of Risk Between Vendor and Purchaser of Land” (1984) 
L.R.C. 40, whose recommendations are at Annex O, but not with the 
Law Reform Commission of Tasmania’s Report No. 36 (1984) which 
merely recommended a continuation of the vendor’s insurer’s liability. 
Administration of Estates Act 1925, s.36. 

[1964] Ch. 5432 (Pennycuick, J. took the view that such a change of 
capaaty involved m effect a divesting and revesting of the legal estate 
which could not be distinguished from a passing within s.36(4) of the 
Administration of Estates Act 1925). 

Cp. Law of Property Act 1925, s.72, Schd. 5, Form No.9. 

In Walker v. Hall (1983) 127 SJ 550 C. A. , Dillon L J observed that “The 
courts might soon have to consider whether a solicitor who failed to do 

negligence.” See also Law of Property Act 1925, 
^ ^ J® Registration Forms 3rd ed. No. 95, 

1925^ Registration Rules 

24. See Law of Property Act 1925, Schd. 5, Form No. 1 

25. Law of Property Act 1925, s.206(l): see also ibid., s.l82 protecting 

solicitors from any hability, in effect, for adopting the form. ^ 
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26. Land Registration Rules 1925, rule 139, Schd., Form No.45 

27. Land Registration Act 1925, s.25(2). 

28. 1966 Cmnd. 3118. 

29. Benson Report, Annex 21.1, para.l4. 

30. Law Com. No. 107, Appendix 1 para. 15. 

31. Op. cit, Annex 21.1, para. 3. The Law Commission’s response to these 
comments is at Annex P. 

32. Cp. Perpetuities and Accumulations Act 1964, s.l(l). 

33 . See E.R. Ives Investment Ltd. v. High 1967 2 Q .B . 379; Binions v. Evans 
[1972] Ch. 359 and Midland Bank Ltd. v. Farmpride Hatcheries Ltd. 
(1980) 266 EG 493; but cp. National Provincial Bank v. Ainsworth 
[1965] AC1175. 

34. by P.V.B. at (1972) LQR 336-340. 

35. Hopgood V. Brown [1955] 1 WLR 813; Inwards v. Baker [1965] 2 QB 
379. 

36. Poster v. Slough Estates Ltd. [1967] 1 WLR 1515. 

37. Dartstone Ltd. v. Cleveland Petroleum Co. Ltd [1969] 1 WLR 1807. 

38. Shiloh Spinners Ltd v. Harding [1973] 1 All ER 90, H.L. 

39. Cp. Law of Property Act 1925, s.4(l) proviso. 

40. Ibid., s.44(l) as amended in 1969. 

41. Ibid., s.45(6). 

42. Prescription Act 1832. 

43. Land Registration Act 1925, s.77(3)(b). 

44. Limitation Act 1980, s.l5; see also Law Com. No. 125, para.6.5. 

45. Property Law: Rights of Reverter (1981) Law Com. No. 111. 

46. Finance Act 1977, s.56. 



127 



Printed image digitised by the University of Southampton Library Digitisation Unit 



PART vni - FLATS AND OTHER LEASEHOLDS 



Introduction 

8.1 While we were in session, we became aware of other examinations of 
issues relating to flats and leaseholds. The Law Commission had 
produced two Reports of relevance - “The Law of Positive and 
Restrictive Covenants” (1984 Law Com. No. 127) and “Obligations of 
Landlords and Tenants” (1975 Law Com. No. 67); the Building 
Societies Association’s Report “Leaseholds - Time for a Change?” 
had recently been published; and a committee under the chairmanship 
of Mr. Edward Nugee QC had been established by the Minister for 
Housing and Construction to consider problems connected with the 
management of blocks of flats. Consultations were taking place within 
Government as a result of the published Reports, and the outcome of 
the Nugee Committee’s deliberations was expected some time around 
the middle of 1985. In addition it was understood that the Law 
Commission had finahsed and was on the verge of publishing two more 
Landlord and Tenant Reports, one on “Covenants Restricting 
Dispositions, Alterations and Changes of User”, the other on 
“Forfeiture of Tenancies.” 

8.2 In the hght of all these developments, it would appear premature for 
us to attempt to make any substantive recommendations of our own in 
relation to flats and other leaseholds. However, it perhaps ought to be 
accepted that, with such a strong weight of opinion suggesting a need 
for reform, it is an appropriate time for Government to act without 
undue delay (it is noted that the Law Commission’s 1975 Report 
remains neither rejected nor implemented). Further inertia in this area 
cannot be in anyone’s best interests. 



Strata Title System? 

8.3 Some specific suggestions for improvement and simplification have 
emerged from submissions we received which should be reviewed. As 
a general starting point, however, the following statement from the 

afionwide Building Society typified many of the representations 
made to us:— 



Leases constitute perhaps the most complex area of domestic 
conveyancing to-day.” 



8.4 



ere seems httle doubt that, purely firom the conveyancing perspec- 
tive, freehold titles are essentially far simpler and that therefore if 
leaseholds as we now know them were abohshed, a radical simplifica- 
tion of conveyancmg would be achieved at a stroke. We have neither 
the time nor the expertise to investigate the implications of such a 
proposal, but there is clearly a case for further and more detailed 
consideration of the suggestion currently circulating for adoption of 
the strata title system. This is proposed in the BSA paper, “Leaseholds 
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- Time for a Change?” and was supported in some of the submissions 
sent to us. Halifax Building Society concluded that:- 

“The introduction of a system of Strata Title in England and 
Wales for flats and maisonettes is worthy of serious consideration 
and if supported should be introduced within one to five years.” 

8.5 The National Consumer Council offered similar views: 

“The Council is convinced of the need to overhaul the current 
leasehold system and supports the BSA’s call for the adoption of 
a Strata Title scheme for new flat and maisonette developments 
in England and W ales . ’ ’ 

In respect of existing flats, the NCC concluded that conversion to 
Strata Title should be effected through offering reasonable compensa- 
tion to lessors for the loss of their residual interest in the buildings. 
Such proposals accurately reflect the BSA’s general conclusion that: 

“The answer is not to try and improve or tinker with the present 
leasehold system but to replace it with one giving /u// ownership 
to flat purchasers.” 

8.6 However, in its response to the Strata Title proposals. The Law 
Society concluded as follows :- 

“In conclusion. The Law Society urges the adoption of two 
courses: 

(a) That the draft Bill annexed to the Law Commission’s repon 
[i.e. Law Com. No. 127] be enacted at the earliest opportunity 
This will bring considerable advantages affecting a wide range of 
properties, and will not prejudice future action on a strata title 
scheme; 

(b) That the strata title scheme be referred to an expert body for 
detailed consideration of the desirabihty of and procedure for 
implementing it in this country.” 

Standardisation of Leases 

8.7 Pending any such dramatic change, there are some proposals for 
reforming the existing leasehold system which can be considered. One 
suggestion frequently made in submissions we received is that there 
should be a standard form of lease, which would imply the necessary 
covenants. Halifax Building Society again :- 

“One particular area of land ownership which would benefit 
from standardisation of documentation is the leasehold flat let on 
a long lease at a low rent. A standard form of lease was contained 
in the Leases Act 1845^ but this is not used in practice. The 
Society recommends that this lease be up-dated and re-intro- 
duced.” 
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8.8 Mrs Anne Grubb, a solicitor practising in the London area, also 
addressed this point:- 



“Many leases even in very recent years have repairing covenants 
which a Building Society or a conscientious solicitor considers 
inadequate. This again leads to delays in the preliminary 
negotiations, and frequently involves a purchaser in obtaining a 
Defective Covenant Indemnity Policy to protect his Building 
Society (which gives no protection to the lessee himself) and 
occasionally makes a Leasehold flat virtually unsaleable so that 
negotiations end in failure all round. Here again, there appears 
to be a Landlord’s charter in that a Landlord will sometimes 
agree to a Deed of Variation to remedy the defects in the Lease, 
but will charge a quite exorbitant premium. 

Once more, a chain of conveyancing transactions can be held up 
for what seems to the Clients an interminable length of time, and 
negotiations not infrequently break down completely. 

A possible solution would be for certain repairing covenants to 
be imphed by Law in long leases of Leasehold flats whereby a 
Landlord is always primarily responsible for the repair of all 
shared parts and dl structural parts, whether or not the original 
lease iniposes that responsibility. The lessee would of course be 
responsible for reimbursing the appropriate share of the costs of 
any such repair and maintenance.” 

8.9 The firm of Lawrence Graham, solicitors, added their voice to these 
representations: 



8.10 



“Ifie length of a residential lease at the present time is almost 
indigestible. Given that most residential leases for more than 21 
years contain almost identical covenants, why not capitalise on 
that fact, and by statute impose standard covenants for insur- 
ance, maintenance and repair, and service charges, which no one 
could contract out of. Die Lease would then need only to refer to 
the names of the parties, the term, rent, and/or premiums and 
any management company provision. It is possible that it might 
be tlmught better to have several model clauses leases (rather 
hke Table A and Table B in Company legislation) to which a 
bnef reference could be made in the individual lease. But there 
wuld be no amendment to the terms of the model used 
^ese model clauses would apply to leases, whether created 
betore the statute received its assent or after. This would 
OTcumvent certain difficulties which are coming to light with 
leases created in the fifties and sixties.” 

Mr. Theodore Ruoff supported Halifax Building Society’s suggestion 

for the resuscitation of the 1845 Act: ^ :>uggesuon 

Over the past 30 years or so I have frequently publicly brought 

nhSl f provided that shSt 

phrases of a few simple words, when written into a lease made in 
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pursuance of the Act, should do duty for the normal full length 
clauses. Unhappily the Act was probably not sufficiently compre- 
hensive for would-be users as it certainly is not today and it has 
been almost totally neglected for about 140 years. I believe that 
this old statute should now be brought up to date and greatly 
extended in its scope so as to provide authoritatively the one 
hundred and one clauses which the draftsmen of leases normally 
need, plus a number of less common ones which are required 
only occasionally. The system should allow the introduction of ad 
hoc clauses only to meet very special situations. As there will 
inevitably be a hard core of draftsmen who will not recognise the 
cost-effectiveness of this proposal and who would be loath to 
abandon their old habits it may be necessary to provide a 
financial sanction to enforce the use of the new statute as, for 
example, by an inability to charge more for the use of ad hoc 
clauses than for the statutory ones.” 

8.11 We are not in a position to carry much further forward consideration 
of this issue. In view of its apparent attraction and clear potential for 
simplification, it may well be worthy of proper investigation by the 
Law Commission or some other appropriate body. 

Length of Leases 

8 . 12 Another suggestion put to us in submissions we recieved concerned the 
problems encountered with leases, the length of which falls below a 
certain number of years. Difficulties arise in particular with leasehold 
flats, as they are not covered by the Leasehold Reform Act 1967. 
Lenders will not generally lend money on leasehold property where 
the lease has 40 years or less to run and if they do so will insist on 
shorter than usual repayment periods. This fundamental problem lay 
at the heart of the BSA’s enquiry into leaseholds, and led the 
Association to recommend a system of strata title. Solutions suggested 
tended to be compulsory e n franchisement or at least compulsory 
extension of the lease. Mrs. Anne Grubb commented that;— 

“Flats are not covered by the 1967 Leasehold Reform Act. An 
urgently needed reform is a Leasehold Reform Act which would 
cover Leasehold flats, so that the lessees would have an 
automatic right to buy an extended lease on similar terms to 
those at present applying to leasehold houses. 

At the present time, once a lease has 70 (sic) years or less to run, 
complicated and expensive negotiations are often necessary to 
protect the purchaser and his mortgagee and this of course is also 
a serious problem for the vendor, and the delays can hold up a 
long chain of conveyancing transactions. 

In addition to the question of delay, the present position appears 
to be a Landlord’s charter for exploitation, and excessive 
premiums are sometimes requested by Landlords for the granting 
of a longer lease. The Landlord can refuse to extend the lease if 
the lessee does not accept his terms.” 
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Wholesale adoption of strata title would solve these difficulties of 
course; failing that, the idea of compulsory extensions of leases of flats 
might usefully be considered by the Law Commission or some other 
appropriate body. 

Covenants Against Assignment 

8.13 We specifically invited comments on the arrangements for obtaining 
landlords’ consents to assignments of leasehold flats, and the responses 
we received tended to fall into two categories - (i) abolition of the 
requirement to obtain consent; or (ii) deemed consent where there was 
unreasonable delay on the part of the landlord. In addition, to deal 
with a separate delaying factor, it was urged that fresh covenants 
should not be required by the landlord on the part of the assignee. 

8.14 Hahfax Building Society offered the following observations 

“The Society wonders whether the landlord’s interest in the 
property is sufficiently important to entitle him to object to a 
proposed purchaser. It is unlikely that the landlord will be 
sufficiently financially embarrassed by a failure to pay by the 
leaseholder in the short term and in the long term he can prevent 
loss by commencing proceedings for forfeiture of the lease which 
will either prompt the leaseholder to pay or if proceedings are 
successful the landlord will be entitled to the leaseholder’s 
interest in the property, the value of which will usually be far in 
excess of any outstanding payments. 

It is open to question whether, in many instances, the landlord 
will actually be approached for his consent and even where his 
consent is requested what steps will be taken to check the 
financial probity and suitability of the purchaser. The Society 
suggests that often no steps are in fact taken. Delay can be 
caused whilst enquiries are being made of the landlord which 
could prevent an early exchange of contracts. In practice consent 
is rarely refused and there are statutory hmitations on the 
landlord’s right to withhold consent.” 

8.15 The Law Society, in its submission to us, suggested that a scheme for a 
deemed consent ought to be introduced: 

“The Law Society has for many years considered that there 
should be a statutory procedure for a deemed consent scheme to 
apply to licences to assign. Indeed, The Society’s Land Law and 
Conveyancing Committee worked out a deemed consent scheme 
that was first sent to the Law Commission in 1972. This has since 
been resubmitted on two further occasions. It can be a 
considerable frustration to owners of leasehold properties who 
are required to obtain hcences to assign, where landlords are 
dilatory in indicating that they grant or refuse them. Although it 
is usually the case that such consents cannot be unreasonably 
withheld, it is understandable that proposed assignees, their legal 
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advisers and mortgagees may not be willing to let the transaction 
proceed until the requisite licence has been obtained. Nor, for 
reasons previously explained, will the parties immediately 
involved be content to exchange contracts on a conditional basis 
if, because the licence is not forthcoming, the transaction might 
fall through. Unless some means is provided to circumvent the 
dilatory landlord, the owners of such properties remain at a 
severe disadvantage in buying and selling and could well be the 
unwilling cause of delay in a chain of transactions. 

It is of interest to note that such a deemed consent provision has 
been incorporated into s.26 of the Housing and Building Control 
Act 1984.” 

8.16 Quite a few other submissions supported this proposal; the Building 
Societies Association elaborated on the scheme as follows 

“. . .if an appropriate notice is served on the landlord by 
recorded delivery he will be deemed to have consented if he has 
not replied to the contrary within, say, 3 or 4 weeks after service 
of the notice. It might be necessary for the [legislation] to state 
also that all essential covenants are to be deemed to have been 
given by the assignee-purchaser although of course there may be 
room for argument on what these essential covenants are. If the 
landlord refuses consent within the prescribed period, it then 
becomes a court matter if the transaction is to proceed.” 

8.17 There are however limitations to the applicability of a deemed consent 
scheme. In the first place, it could not cater for cases in which the 
landlord, rather than withholding consent or delaying in replying, 
actually refuses consent outright. Neither could it apply without 
practical difficulties to consents otherwise than in relation to assign- 
ments of the whole of the property - alterations, changes of user and 
dispositions of part of the property would not be amenable to rigid 
time limits, as some form of dialogue and negotiation between the 
landlord and the tenant will be necessary in such cases. Further, 
deemed consent to assignments would not be enough where the 
landlord was required to do more than simply give his consent - often 
assignees are required to covenant with the landlord to observe and 
perform the terms of the tenancy (but see the BSA suggestion in the 
previous paragraph). 

8.18 Quite apart from the limitations of a deemed consent scheme, there 
are arguments against the proposal. Fixing an appropriate yet 
equitable time-limit would be difficult; there would need to be 
sufficient time for the landlord to seek further information from the 
tenant and to consult with third parties, whilst avoiding a time-limit so 
long as to legitimise delay. Problems might also arise in proving that 
the landlord had received a request but had not responded, although 
there could be procedures devised to overcome this (for example, the 
landlord to register a request and a refusal under the Land Charges 
Act 1972). 
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8.19 An alternative approach might be to render the landlord liable in 
damages for any loss caused to the tenant through consent withheld 
unreasonably, or through unreasonable delay in making a decision. 
This would place the landlord under a positive obligation not 
unreasonably to withhold communicating a decision or consent and, by 
its very existence, should deter landlords from such action. This is, we 
understand, the conclusion reached by the Law Commission in its 
forthcoming Report on “Covenants Restricting Dispositions, Altera- 
tions and Changes of User”. 

8.20 The additional suggestion made to us - no requirement for assignee to 
covenant - would circumvent the problem referred to by the BSA 
about what constitutes essential covenants. Lawrence Graham, solici- 
tors, submitted that:- 

“. . . statute should alter the law and deem that all assignees are 
bound to perform and carry out the covenants for which they will 
be liable without the necessity for a separate covenant with the 
landlord.” 

8.21 A large number of other submissions expressed the view that there was 
scope here for improvements which would speed up and simplify 
conveyancing and it is to be hoped that this issue will not be 
overlooked in examinations of leasehold reforms. 

8.22 A related suggestion which has been made is abolition of any 
requirement for the sealing of landlord’s consents to assignments. In 
particular, this could assist where the landlord is a company, as the 
consent could be signed by an officer of the company, or other agent, 
rather than having to wait for the Company’s seal to be affixed. This 
^^SS^stion seems to offer a straightforward simplification of con- 
veyancing which would cut out some delay. 



Other Suggestions 

8.23 A number of miscellaneous suggestions for reform were also put to us. 

The submission from Lawrence Graham, solicitors, made the follow- 
ing two points:- 

(i) “[If there were to be statutory standard leases with implied 
covenants] each flat owner should be able to sue any other flat 
owner in the block without reference to the landlord since the 
covenants would be deemed to be not only between landlord and 
tenant but also between tenant and tenant.” 

(ii) The doctrine that an original lessee and an original landlord 
remain liable on the lease for the whole of the period of the lease 
should be abohshed in respect of residential leases.” 

The latter suggestion is related to the point from Lawrence Graham quoted 
by us ante, paragraph 8.20.^ ^ 
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8.24 Mrs. Anne Grubb’s submission drew attention to a further two areas 
of difficulty 

(i) From time to time a Landlord Company will go into liquidation 
or a private landlord or landlord company will virtually disappear 
and be untraceable for all practical purposes. This means that it is 
impossible to enforce the Landlord’s covenants, or to obtain 
Ground Rent receipts which are an essential pre-requisite to any 
sale. 

It has occurred to me that possibly some body could be set up on 
the lines of the Motor Insurers Bureau to provide the necessary 
services in that situation.” 

(ii) “The insurance of leasehold property is a further problem which 
sometimes causes delays, particularly where the original insur- 
ance has been changed without notice. On occasion, it has even 
been found that a Landlord has allowed insurance to lapse and 
the lessee is not aware of the fact until he comes to sell the flat.” 

8.25 The Benson Report contained the following paragraph:- 

“In parts of Lancashire there are tiers of leases often comprising 
four houses. At one and the same time these may consist of 
leases for 999 years; 999 years less 10 days; 990 years; 990 years 
less 10 days; 99 years; 99 years less 10 days; until eventually one 
reaches the actual tenant in occupation. As single houses are sold 
off there are informal apportionments which of course are not 
binding upon the landlord of the rent and covenants so that each 
householder and each house bears the due proportion of them. 
All this is a totally unnecessary complication of normal con- 
veyancing processes. The compulsory enfranchisement by statue 
of all the leases except for the actual occupation tenancy would 
assuredly be a cure.” 

8.26 All of these areas seem worthy of further attention and consideration, 
both as to law and practice, by the Law Commission or some other 
appropriate body. 
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NOTES 



1. Reproduced at Annex Q. 

2. It is understood that the Law Commission has in fact already decided to 
undertake work on the privity of contract rule which renders the original 
parties to a lease perpetually liable on covenants. 

3. Benson Report, Annex 21.1, para. 4. 



136 



Printed image digitised by the University of Southampton Library Digitisation Unit 



PART IX — CONCLUSIONS 



9.1 So far in this Report we have reviewed a large number of suggestions 
for simplifying and improving conveyancing procedure and law. While 
we have on occasion indicated proposals which seem unworthy of any 
further consideration and have also from time to time revealed our 
preferences for certain of the possibilities canvassed, we have waited 
until now to present any overall assessment of the relative merits of the 
various suggestions. As stated in the Introduction, it is not necessarily 
productive to attempt to assess any particular idea for reform in 
isolation from and without consideration of its impact on other aspects 
of the conveyancing process. Accordingly, at the end of this Part of the 
Report we illustrate by means of a flow chart how our preferred 
suggestions might, taken together, produce a simplified and improved 
procedure for transferring domestic properties (see post, paragraph 
9.41). This flow chart can perhaps be usefully compared to the chart 
taken from the Benson Report and reproduced at Annex A. 

9.2 Owing to the great number and variety of suggestions and submissions 
which we have considered in this Report, some overlapping and some 
mutually exclusive, we have not picked out for this conclusion only 
those ideas which are in our view the most attractive; rather, we have 
selected the proposals appearing to us to have substantial merit and 
then placed them into one of three categories to indicate our 
assessment of their relative worth. The categories are ‘Strongly 
Recommended’, ‘Recommended’ and ‘Suggested for Consideration’; 
in addition we have indicated our ‘Primary Recommendation’. The 
suggestions are analysed in what follows generally in the same order in 
which they appear in the main text. Those suggestions which we reject 
are collected together post, paragraph 9.39. 



Part I - Introduction 

9.3 Primary Recommendation: The Establishment of a Conveyancing Stand- 
ing Committee, as suggested by the Benson Commission, to examine 
suggestions for the reform of conveyancing practice and law (para- 
graphs 1.9 - 10). This should be done as a matter of urgency and any 
necessary resources should be made available. Without this body, the 
evolution of conveyancing will continue in an unco-ordinated fashion 
and the inertia of the past sixty years would not be overcome. Some of 
the possible functions of this body are listed post, paragraph 9.40. 

Part II - Caveat Emptor? 

9.4 Strongly Recommended: Vendors^ Searches and Enquiries 

There would be substantial advantages in requiring vendors, either in 
practice or by statute, to supply to purchasers with the draft contract 
the replies to local searches and enquiries and to standard prelirmnary 
enquiries (2.5).' The CON 29 forms will need to be redrafted 
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accordingly (2.5); we assume that the liability of local authorities to 
those who rely on their replies will unarguably extend not only to 
vendors but also to purchasers. 

9.5 Strongly Recommended: Subject to Mortgage Valuation. As a corollary 
of the previous recommendation, purchasers should accept an obliga- 
tion to be ready to exchange contracts at the earliest possible stage. 
For this purpose, lenders should make available, and purchasers 
should be expected to obtain, in advance of house-hunting, offers of 
mortgage loans subject only to the valuation of the particular property 
to be bought and funds being available (2.26 - 31). Surveyors and 
valuers should be prepared to provide reports within 5 working days. 

9.6 Recommended: Rescission. Greater consideration should be given by 
practitioners to use of already existing conditions of sale providing for 
rescission, subject to appropriate redrafting to tighten the definition of 
‘material defects’. There should also be provision for the recovery by 
potential purchasers of abortive costs (2.20 - 1). Implementation of 
this recommendation would be greatly facilitated by the adoption of 
the previous two ‘strong recommendations’. 

9.7 Suggested for Consideration: ‘Cooling-Off Periods. An alternative to 
the two preceding recommendations could be a short ‘cooling-off 
period of, say, 5 days after exchange of contracts, during which the 
purchaser could resile for any reason, but thereafter the contract 
becomes binding. If this suggestion were coupled with vendors’ 
searches and enquiries, it might achieve some simplification in certain 
circumstances although we are doubtful whether it would reduce the 
overall uncertainty in transactions to a useful extent (2.22). 

9.8 Suggested for Consideration: Application of Trade Descriptions Act 
Principles to Sales of Land. A suggestion which might merit further 
consideration, but which has not convinced all of us, is the application 
of the Trade Descriptions Act principles to sales of land (2.32 - 3). 



Part ni - The Scottish System 

9.9 Strongly Recommended: Property Centres. The majority of us take the 
view that the formation of Property Centres (where estate agents 
and/or solicitors etc. would all be located together) should be 
encouraged by the appropriate bodies (3.3-4). 

9.10 Strongly Recommended: Conveyancers Combining With or Acting as 
Estate Agents. The majority of us take the view that the association of 
solicitors (and, in due course, licensed conveyancers) with estate 
agents, or the selling of property directly by conveyancers, should be 
encouraged, subject to any necessary practice rules or guidance being 
drafted to avoid potential conflicts of interests. The minority of us, 
including the representatives of The Law Society, the National 
Association of Estate Agents and the Royal Institution of Chartered 
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Surveyors, do not share this view for the reasons stated in paragraph 
3.5. The application of the Estate Agents Act 1979 should be clarified 
(3.4-6). 

9.11 Suggested for Consideration: Aspects of Scottish Practice. The absence of 
deposits, the implied authority of Scottish solicitors to make contracts, 
the use of bridging finance and the acceptance by lenders of oral 
valuations are all attractive (3.10- 13); our conclusions on some of 
these ideas appear below (9.24; 9.30). 

Part IV - Registers 
A. Computerisation 

9.12 Strongly Recommended: Computerisation Programmes. The develop- 
ment of HM Land Registry’s computerisation programme, and in 
particular facilities for on-line access, should proceed as rapidly as 
possible and the latter should be made available in stages. Additional 
manpower for this purpose should not be subject to Government 
constraints. For the Government to inhibit progress here, while 
retaining for the Exchequer the annual operating surpluses (totalling 
£44^000,000 over the last six years) derived partly from house-buyers’ 
money, is to be deplored. Local authorities too should develop and 
implement computerised registers and records for their responses to 
local searches and enquiries. There should be Government encourage- 
ment for them to do so by the sponsoring and support of new 
technology projects and by recognition of the short term need for 
additional manpower. The Conveyancing Standing Committee should 
be consulted in relation to all activities in this area (4.2 - 13; 4.16 - 8: 
4.84-5). 



9.13 Strongly Recommended: Comprehensive Computer Links. As computer- 
isation of HM Land Registry’s and local authorities’ registers and 
records proceeds, there should begin to be direct terminal links from 
computer to computer, to enable access from any single point to all 
other registers and records throughout the country. The Conveyancing 
Standing Committee should become involved in this process (4.19 - 
22 ). 

9.14 Strongly Recommended: Digital Mapping. The Government should give 
serious consideration to making available the necessary resources to 
bring to within 10 years the target date for digitising Ordnance Survey 
large scale maps. The Conveyancing Standing Committee will need to 
monitor these developments as well (4.27 - 8). 

9.15 Recommended: Comprehensive Property Data Bases. The immediate 
need is for the computerisation of information pertinent to searches 
and enquiries of HM Land Registry and local authorities (see 
paragraph 9.12). In the long term, comprehensive property data bases, 
using unique property reference numbers and digitised maps, should 
be created. For this purpose, the production by the Ordnance Survey 
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of digitised maps for the whole country should be expedited (4.8; 
4.14 -15; 4.28). 

9.16 Recommended: More Comprehensive Local Land Charges Registers, 
Pending full computerisation, local land charges registers should be 
made more comprehensive by the incorporation of information 
currently held elsewhere - for example, the Commons Register could 
be consohdated with the local land charges register. Responses to local 
enquiries should also be expedited by compelling County Councils and 
National Park Authorities to make arrangements, whether by compu- 
ter hnks or otherwise, for District Councils to answer enquiries on 
County Council and National Park matters direct without referring 
first to them (4.23 - 6). 

B. Improvements: HM Land Registry 

9.17 Strongly Recommended: Improving the Fees Structure of HM Land 
Registry. The scale fees charged by HM Land Registry should be 
revised to form basically flat rate fees which can also take account of 
the indemnity premium element plus the administration costs instead 
of simply the price or value of the property. Further, the fees for 
registration of deahngs should be reduced to remove the anomaly 
whereby they subsidise applications for first registration (4.43 — 5). 

9. 18 Strongfy Recommended: Extending Indemnity Provisions. The indemnity 
provisions for registration of title should be extended to cover 
‘overriding interests’ (4.58 - 9). 

9.19 Strongly Recommended: Complete Registration of Title. The system of 
registration of title, accepting it as advantageous, should be extended 
to cover the whole country as soon as possible. Government-imposed 
manpower constraints on HM Land Registry (and Ordnance Survey) 
should be lifted pending completion of this project. Meanwhile, 
ext^sion should be encouraged by entertaining voluntary applications 
for first registration from developers of building estates of whatever 
size (i.e. not simply 20 house plots or more) and compelled by 
amendmg section 123 of the Land Registration Act 1925 so as to apply 

^ simply “on sale”) 

9.20 ^ongly Recommended: Improvements to the System of Registration of 
nth. A number of mprovements to the existing system of registered 
title should be achieved, and consideration could be given to the 
following matters: an ‘open’ register (some of us wishing it to show the 
pnce paid or value of properties and others not); registration or 
abohtion of ‘overriding interests’; deletion from the register of 
obsolete restnctive covenants; abolition of Charge Certificates; 
gampmg of doraments at District Land Registries; greater reliance by 
HM L^d Registry on solicitors’ (or hcensed conveyancers’) certifi- 

“ “S -Sistration 
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9.21 Strongly Recommended: Abolition of the Particulars Delivered Form. The 
Government should abolish the Particulars Delivered Form (4.67). 

9.22 Suggested for Consideration: ‘Hiving-off (i.e. not privatisation) All or 
Part of HM Land Registry. The possibility of ‘hiving-ofP some or all of 
HM Land Registry’s functions, primarily to overcome the problems of 
manpower constraints, could be reconsidered by the Government 
(4.39 - 40). 

C. Improvements: Local Authorities 

9.23 Suggested for Consideration: Sanctions to Improve Local Authority 
Response Times. Measures to improve local authorities’ performances 
in responding to official searches of the register and to additional 
enquiries should be considered. Making local authorities liable in 
damages for exceeding statutory time-limits has been suggested. While 
it would appear proper and reasonable to impose a statutory duty on 
authorities to provide an adequate service within a reasonable time, 
the corollary must be that sufficient resources (especially for com- 
puterisation) are made available and that reahstic fees should be 
chargeable. We also recognise that very real practical problems do 
exist within authorities for which allowances ought to be made 
(4.78 - 87). 



Part V - Chain Breaking 

9.24 Strongly Recommended: Bridging Finance. Methods of overcoming the 
problems of interdependent sales and purchases should be further 
utilised. No simple solution being available for the avoidance of such 
chains of transactions, the use of bridging finance seems the mosi 
practicable means of alleviating the difficulties. Accordingly, bank{ 
should review their practices so as to reduce the cost (in particular by 
abandoning arrangement fees) and to encourage greater use of 
bridging loans. Building societies should review their practices so as to 
encourage greater use of concurrent mortgages (5.2-7). 

9.25 Suggested for Consideration: Stock Purchase Schemes. The sale of 
houses into stock is one means of solving the problems of chains, 
although it may well remain a last resort. Nevertheless, any obstacles 
to its development ought to be removed and the potential of relocation 
firms should be investigated and considered (5.8-18). 



Part VI - Practical Points 

9 .26 Strongly Recommended: Co-ordination of the Application of Technology. 
Given the inevitable growth in the use of new technology throughout 
the conveyancing transaction, the need for co-ordination and advice 
from a central body is paramount. Accordingly, the Conveyancing 
Standing Committee should be charged with this important function 
(6.3-7; 6.22-3). 
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9.27 Strongly Recommended: Computerisation of the Transaction. The full 
potential of computers should be harnessed by all participants in the 
conveyancing process (6.2-23). 

9.28 Strongly Recommended: Tax Incentives to Computerise. The Govern- 
ment should ensure that there are adequate tax incentives for those 
wishing to invest in computers (6.13-5). 

9.29 Strongly Recommended: Compatibility, Consistency and Comprehensibil- 
ity of Forms. The forms used in conveyancing transactions should be 
designed so as to be compatible with word processors, standardised 
wherever possible (particularly the two principal sets of general 
conditions of sale) and also made comprehensible, so far as possible, 
to lay persons (6.24-9). 

9.30 Strongly Recommended: No DepositsIComparatively Nominal Deposits. 
The taking of deposits should be abandoned altogether or replaced by 
a comparatively nominal sum (6.30-1). 

9.31 Strongly Recommended: Improvement and Standardisation of Mortgage 
Deeds and Building Society Procedures. Building societies and other 
lenders should standardise their mortgage deeds (or at least the format 
of them) and other documents as well as improving and standardising 
their procedures. Practitioners and mortgagees should ensure that 
there is no undue delay in obtaining title deeds in respect of 
unregistered land. (6.39-42). 

9.32 Recommended: Alternatives to Deposits. Alternatives to 10% deposits, 
such ^ deposit guarantee schemes or bonding by banks or building 
societies, should be investigated if there continues to be a perceived 
need for some form of substantial deposit. A further alternative could 
be contracts providing for the future payment of a full deposit with a 
view to forfeiture on failure to complete (6.32-4). 

9.32 Recommend: Standardised Mortgage Formats. Failing adoption of 
standmdised mortgage deeds, a less significant but still useful 
simplification would be standard mortgage formats (perhaps a 
standard front page, with the relevant set of the numerous varieties of 
conditions attached in a separate booklet) (6.39-40). 

9.33 Suggested for Consideration: Verified Signatures. If any substantial 
increase in cases of forgery were to occur, practitioners should 
consider adopting methods of checking the identities and signatures of 
parties to conveyancing transactions (6.37). 

9.34 Suggested for Consideration: defying the Status of Boundaries. There 
might be some scope for (i) improving records of physical features 
constituting boundaries (including entry of measurements and use of 
photographs); (ii) extending the developing building estates proce- 
dures to establish fixed boundaries; and (hi) establishing whether or 
not agreement can be reached between neighbours (6.43-6). 
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Part VII - Points of Law 

9.35 Strongly Recommended: Formal References to the Conveyancing Stand- 
ing CommitteelLaw Commission. The aspects of law which we identify 
as perhaps requiring amendment in the interests of simplifying 
conveyancing should be referred to the Conveyancing Standing 
Committee, the Law Commission or some other appropriate body 



9.36 Strongly Recommended: Statutory Form of Contract and Sale of Land 
Act. There should considered the suggestion for a statutorily pre- 
scribed form of contract for domestic conveyancing which would 
embody certain material terms, imply other terms subject to exclusion 
or variation, and be used in conjunction with a standard set of 
statutory conditions of sale. The necessary statute could be a new Sale 
of Land Act which would prescribe the form of contract and in 
addition replace with appropriate modernisation the existing relevant 
statutory provisions and codify the applicable rules of common law and 
equity. Recommendations for this reform should be undertaken as a 
matter of urgency by the Conveyancing Standing Committee or the 
Law Commission (7.4-11). 

9.37 Strongly Recommended: Restrictive Covenants. Methods of overcoming 
the problems caused by obsolete restrictive covenants should be 
considered, in particular to ease the problems for H M Land Registry 
(7.21-2). 

Part VIII - Flats and other Leaseholds 

9.38 Stongly Recommended: Action in Response to the Various Reports etc. on 
Flats and Leaseholds. The Government should act without delay to 
improve the law relating to flats and other leaseholds by adopting and 
implementing Reports made. Proposals for Strata Title, standardisa- 
tion of leases, compulsory extension of leases and reforms of 
covenants against assignments etc. and as to the management of blocks 
of flats should not be pigeon-holed (8.1-26). 



Rejected 

9.39 The following are the principal suggestions considered in this Report, 
but not accepted. The numbers refer to the paragraphs where the 
detailed consideration is set out: 



Part II - Caveat Emptor? 

Vendors’ surveys 
General legal duty of disclosure 
‘Arrangements’, ‘exchange of certificates’ 
Legal obligation to negotiate in good faith 
Auction sales in all cases 
‘Log-books’ for houses 



2.6-13 

2.14-19 

2.23-4 

2.25 

2.34 

2.35-8 
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Part ni - The Scottish System 

Importing Scottish system lock, stock and barrel 3.7-9 

Multiple surveys 3.16 

No standard general conditions of sale 3 . 17 

Part IV - Registers 



Local authorities to be put under statutory duty to 
computerise 4.17 

Single register for all property information 4.19 

Abolition of H M Land Registry 4.36-8 

Private insurance to replicate or improve Land Registry’s 
indemnity provisions 4.37 

Privatisation of H M Land Registry 4.39-41 

Fixed boundaries in all cases 4. 62-4 

(see also 
6.43-6) 

Company charges not to be protected also on Companies 

Register 4.68 



Part V - Chain Breaking 



Insurance against failure to sell 


5.22 


Part VI - Practical Points 


Enforced compatibility of computer systems 


6.3-6 


Vendors’ deposits 


6.35 


Completion at dwelling 

Contract to incorporate conveyance executed in 


6.36 


escrow 


6.38 


Greater use of insurance in conveyancing 


6.49-50 


American title insurance in all cases 


6.51-2 



9 . 40 Possible Functions of the Proposed Conveyancing Standing Committee 



1. 




Paragraph 

Reference 


Examine all suggestions for conveyancing law 
reform made from time to time, including those 
made to and by the Law Commission and the Royal 
Commission. 


1.9 






2. 


Scrutinise and rule upon all aspects of conveyancing 
practice. 


1.10 


3. 


Encourage the use of digitised maps, and advise on 
the development of unique property reference 






numbers. 


4.15 
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4 . 



5. 



6 . 



7. 



8 . 



9. 



10 . 



11 . 



12 . 



13. 

14. 

15. 



16. 



Co-ordinate and encourage the integrated 
development and application of computer 
technology in conveyancing. 

Consider the development of computerised local 
authority registers with on-hne access (in 
consultation with local authorities’ associations). 

Consider the redesign of form CON 29 with the Law 
Society, the Council for Licensed Conveyancers, 
and local authorities’ associations. 

Co-ordinate and advise on the growth of electronic 
communications and computerisation in relation to 
all participants in the conveyancing process. 

Devise and lay down appropriate standards for 
hnking the systems used by persons and bodies 
involved in the conveyancing process into the public 
communications network. 

Consider the drafting of new statutory conditions of 
sale (and a statutory prescribed form of contract). 

(see also 11 below) 

Examine various aspects of law which ought perhaps 
to be amended in the interests of simplification of 
conveyancing practice and procedure as 
recommended in Part VII. 

Produce a Sale of Land Act, with a prescribed form of 
contract and including the codification and 
embodiment of aU the terms implied by common law 
and the relevant reheving rules of equity, within 2 or 
3 years. 

Incorporate into the Act a new rule whereby the risk 
of loss of value passes from the vendor to the 
purchaser on completion. 

Examine the area of implied assents and other 
aspects of title on death. 

Examine and modernise the law of mortgages. 

Inv estigate the potential for a standard form of 
lease, with statutory implied covenants, and 
leasehold reform in general. 

Consider the idea of compulsory extension of leases 
of flats. 
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Weeks 



1st 



2nd 



3rd 



9.41 OUTLINE CONVEYANCING PROCEDURE (assumes present 
technology) 

Compare with Table at Annex A 



Based on assumption 
that purchaser found 
immediately; 
period could be 
longer. Chart 
illustrates 
potential for 
speed. 



CONTRACTSTAGE 



Vendor^ 

I ' Decides to sell. 



Makes local searches 
and enquiries (replies 
in 1 week); 
drafts replies to 
standard preliminary 
enquiries. 



Agrees to sell. 



Sends draft contract 
(statutory form-variables 
only) with replies to local 
searches and enquiries, 
preliminary enquiries. 
Supplies copy Register 
entnes, filed plan and 
authority to inspect 
(or copy title deeds). 



Deals with special enquiries. 



Purchased 

Obtains mortgage offer 
from building society 
or bank, subject to 
valuation and availability 
of funds. 



Agrees to buy. 

Consideration of replies 
to searches and 
enquiries. 



Returns draft (or 
agreed variables) and 
any special enquiries. 



EXCHANGE OF CONTRACTS, (subject to 
mortgage valuation) 

No (or minimal) deposit needed (insurance still 
needed, as risk passes to purchaser); not dependent 
on chain (rely on bridging finance if necessary). 
Mortgage offer confirmed by lending institution on 
oral valuation (details later in writing) . 



Executives transfer/conveyance; 
replies to requisitions. 



Checks vendor’s title; 
prepares transfer/ 
conveyance and sends 
to vendor (with any requisitions). 

Mortgage deed prepared 
(standard format) 
and executed. 



^ Completion arrangements 
(postal) made (and 
bridging finance 
obtained). 



COMPLETION STAGE 



COMPLETION. Money 
transferred via CHAPS. 



Registration of title; 

Stamp Duty (if any) 
dealt with by Land Registry. 



practitioner arting assume (a) instructed at outset of transaction and 
(b) takes all steps on behalf of vendor or purchaser. 
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ANNEX A - Royal Commission on Legal Services (1979) Cmnd 7648, 
paragraphs 21.12-20 



The process of conveyancing 

21.12 There is nothing to prevent a vendor and purchaser from entering into 
a binding contract for the transfer of land without advice or any 
preliminary investigation. In practice, as a matter of ordinary 
prudence and common sense, the parties usually take advice and the 
transaction proceeds in a number of stages. The two main stages are: — 

(a) the contract, by which the parties bind themselves to complete 
the transaction, at which time the purchaser pays a deposit, 
usually 10 per cent of the purchase price; and 

(b) completion, when a formal deed, recording the sale and 
conveyance of the land, is handed with the existing documents of 
title by the vendor to the purchaser in exchange for the balance 
of the purchase price. 

Before and after these two stages there are a number of intermediate 
steps and matters dealt with by the parties and their advisers. 

21.13 A preliminary stage in the sale of a dwelling house takes place when 
vendor and purchaser agree in principle on the sale and the price. Such 
an agreement is normally expressly or by implication made “subject to 
contract”, and, if so, is not legally binding. The next step is for the 
purchaser to make enquiries, as a preliminary to the formal written 
contract. At this stage, as a general rule, each party instructs a 
sohcitor. 

21.14 It is the duty of the purchaser’s solicitor, before contract, to make 
enquiries about the property which are addressed to both the vendor 
and the local authority and, when appropriate, other authorities or 
bodies such as the Registrar of Commons and the National Coal 
Board. In some cases, the solicitor also assists in arranging a mortgage. 
It is often necessaiy for both the purchaser’s and the vendor’s solicitors 
to arrange for their clients to sell or buy another property and there 
may be a long chain of such transactions. The purchaser’s enquiries are 
usually made in a standard form with additional enquiries relating to 
the particular property added by the purchaser’s solicitor. They ask 
about disputes, the ownership of boundary walls, hedges or fences, the 
existence of main services, of public and private rights of way, 
drainage and other easements affecting the property, fixtures and 
fittings to be included in the sale and other matters. Enquiries of the 
local authority, again as a rule in standard form, concern planning 
matters, compulsory purchase orders and matters arising in connection 
with the Community Land Act 1976 which affect the property, the 
ownership of roads serving the property, the connection of the 
property to main services and similar matters. Surveyors may be 
retained to examine the structural condition of the house on behalf of 
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the prospective purchaser and to advise the proposed mortgagee on its 
value as a security. 

21.15 Sometimes because of exclusions or limitations in the contract, some 
investigation of title takes place at this stage. It is at this point that the 
solicitor should discuss with his client all the matters which the client 
should consider carefully before deciding to enter into a binding 
contract, for example the means of financing the transaction, the type 
of mortgage required, the necessity for mortgage protection, the 
names in which the property will be taken, matters relating to capital 
gains and capital transfer tax and the date required for completion. In 
general the solicitor will discuss whether the client is satisfied with the 
survey, has taken account of any proposed development in the 
neighbourhood and, in general, whether the property suits his 
requirements. 

Contract 

21.16 During the period of preliminary enquiries the vendor or his solicitor 
drafts a contract for the sale of the property. For this purpose it is 
necessary for the vendor or his solicitor to scrutinise the title deeds or, 
in the case of a registered title, an official copy of the register, to 
ensure that the vendor has a sound title and can make good his 
bargain, and that all adverse interests affecting the property, such as 
leases, rights of way or restrictive covenants, are specified in the 
contract. If the property is subject to a mortgage the documents of title 
will be in the possession of the mortgagee or the mortgagee’s solicitor. 
It is sometimes necessary to examine title deeds in the office of the 
mortgagee or his solicitor, but it is common practice to release them 
into the custody of the vendor’s solicitor, on his undertaking to hold 
them on behalf of the mortgagee until the mortgage is discharged. A 
solicitor’s undertaking is a promise or statement of fact on which 
anyone affected by it is entitled to rely. As we explain in paragraph 
21.25 solicitors’ undertakings play an important part in facilitating and 
expediting conveyancing transactions. 



Exchange of contracts 

21 . 17 When the preliminary enquiries are completed, the necessary financial 
arrangements made and the draft contract agreed, the purchaser and 
vendor sign separate copies of the contract which are exchanged by 
their solicitors. The vendor and purchaser are then legally committed 
to complete the transaction. 



Title 

21.18 After contract, it is necessary for the vendor to satisfy the purchaser 
that he has a good title to the property and that it is subject only to the 
adverse interests specified in the contract. If the title is re^stered, the 
purchaser’s solicitor, who will have been supplied with office copies of 
the entries in the register before exchange of contracts, is given 

149 



Printed image digitised by the University of Southampton Library Digitisation Unit 



authority to inspect the register. If the property is unregistered, the 
vendor’s solicitor supplies an abstract of the title of the property, 
showing the dealings affecting it over at least the past fifteen years. If 
the entries or the abstract disclose apparent defects in the title (for 
example, the absence of evidence of the death of a joint tenant or an 
undischarged mortgage) the purchaser is entitled to make enquiries, 
called “requisitions”. ^\^en the requisitions have been answered to his 
satisfaction, the purchaser’s solicitor checks the abstract against the 
title documents. When satisfied that the title is in order, and that no 
adverse interest affects the property other than those specified in the 
contract, the purchaser’s solicitor sends the vendor’s solicitor a draft 
conveyance, or in the case of registered property a draft form of 
transfer, for approval. 



Completion 

21.19 When approved, the draft conveyance or transfer is engrossed (that is, 
a fair copy is typed on durable paper). The purchaser’s solicitor makes 
such final searches as may be appropriate in the central Land Charges 
Registry, the Companies’ Registry, the Land Registry and the local 
authority register to ensure that the property remains clear of 
undisclosed mortgages and other adverse interests. Completion 
follows. On the agreed date the purchaser and, if there is a mortgage, 
his mortgagee, through their solicitors, produce bankers’ drafts for the 
total value of the purchase price less any deposit already paid. In 
exchange, the vendor’s solicitor hands over the deeds (including the 
new deed of conveyance or the transfer from vendor to purchaser) and 
the keys of the property. If the vendor had a mortgage, his solicitor 
gives an undertaking to the purchaser’s solicitor to discharge it. The 
purchaser’s sohcitor then prepares a statement giving information 
about the transaction required by the Finance Act 1931 for the purpose 
of the Inland Revenue and sends the conveyance or transfer to the 
Stamp Office for recording and, in appropriate cases, the payment of 
stamp duty. If the land is registered the purchaser’s solicitor will then 
send the documents, certified where necessary, accompanied by a 
form of application duly completed and the fee, to the Land Registry 
for registration. 



21.20 The following chart sets out the main steps in a straightforward 
domestic conveyance of the kind described above. More extensive 
details of various forms of transaction, also in chart form, may be 
found in the evidence of the Law Society. All steps of the kind we have 
described above are generally, and in our view properly, regarded as 
part of the normal service to be provided in a conveyancing 
transaction. 
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Figure 21.1 

The process of conveyancing 
(solicitors instructed on both sides) 



■ Private surveyor 


Clontract perused 


' Seardtes and 


instructed. 


and preliminary 
enquiries raised. 


enquines sent 
to the local 
authority. 


Report received 


Replies considered 


Results received. 



CONTRACT STAGE 



(If purchaser’s solicitor 
does not act for the 
mortgagee). 



Prefiminary agreement to buy 

Purchaser and vendor instruct solicitors 

Purchaser’s solicitor receives draft contract and 
other documents from the vendor’s solicitor. 



Application to 
building society 
for mortgage. 

Building society 
offer received. 



Purchaser and his solicitor discuss building society 
terms, searches, enquiries, survey, planning, etc. 

Exdhange of signed contracts and payment of deposit 
(i.e. purchaser enters into legally binding contract). 
Insurance cover is arranged to run from the date 
of exchange. 

Vendor’s solicitor supplies abstract of title (for 
unregistered land) or copy of register filed plan 
and authority to inspect Land Register (for 
registered land). 

Purchaser’s solicitor investigates title, prepares draft 
conveyance/transfer. 

Vendor’s solicitor replies to requisitions and 
approves conveyance transfer. 



(If purchaser’s solicitor acts for 
the mortgagee). 



All documents are sent to the building 
society’s solicitor 

Building society’s solicitor sends 
draft mortgage and requisitions to 
purchaser’s solicitor. 

Mortgagee agrees loan after satisfactory 
answers to requisitions received from 
the purchaser’s solicitor. 



Mortgage executed. 
Final searches. 



Purchaser’s solicitor 
reports on vendor’s title 
to the mortgagee. 

Mortgage drafted. 



Engrossed conveyance/transfer (sometimes bearing 
the purchaser’s signature) sent to vendor’s 
solicitor and completion statement obtained. 

Arrangements made for aimpletion - money obtained 
from the purchaser and builmng society. 

’ Completion 

' Registration of new title (if in area of compulsory 
re^tration; compliance with requirements of 
revenue authorities. 
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ANNEX B - Extract from “On the Move”: Which? July 1984, p. 305, 



WHArS WRONG WITH THE SYSHM? 



One of the biggest headaches for home 
buyers and sellers is that the whole 
process takes too long We found it took 
two and a quarter months on average to 
get to exchange of contracts after 
preliminary agreement on a deal, then a 
further month between exchange and 
completion 

PROBLEM ONE 

Chains can collapse 

Since the rtKiney from the sale of an 
existing property is often needed to finance 
the purchase of the next one. this can lead 
to chains of buyers and sellers all wailing 
tor each other to get to the stage that will 
enable them to exchange contracts If a 
deal in the chain falls through, ii can cause 
even greater delays, and the whole chain 
can collapse The problems of the chain 
are much aggravated by the time it lakes 
to get to the stage of exchanging 
contracts. 

PROBLEM TWO 
Some local authorities are 
very slow at processing 
searches 

In early 1983, the Holborn Law Society 
conducted a survey of London boroughs 
Arrwnd that time there were astonishing 
variations in how long these local 
authorities took to deal with local searches 
- anything between two and 14 weeks 



Delays arise because the system is 
largely operated manually, local authority 
staff have been cut back in some areas 
and there is. as yet. tittle pressure for 
things to be speeded up 



PROBLEM THREE 

Lack Of competition means 
little Incentive to improve 
the system 

In practice only solicitors are allowed to 
charge for conveyancing At the time of 
going to press solicitors were not allowed 
to advertise their fees So competition is 
limited on both counts The consumer has 
little obvious choice and there's little 
opportunity for new ideas to make the 
system more efficient 

PROBLEM FOUR 

The system is fragmented 

Buying a house can involve as many as six 
different bodies (for example, estate agent, 
solicitor, surveyor, building society, local 
authority. Land Registry) It's almost 
inevitable that given the number of people 
involved, delays will occur while one has to 
waif for the other At present the solicitors' 
practice rules prevent them from setting up 
in business with some of the others, such 
as estate agents or building societies, to 
offer a more comprehensive, less 
fragmented service 
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ANNEX C - “Computerisation of Land Charges”, 
by J Cobley-: The Law Society’s Gazette, 

9th May 1984, p. 1276. 



For some considerable time, L4mcaster City Council has been consistently beset by 
pr^lems in achieving a reasonable turn-round time in dealing with local land 
charges searches and replies to additional enquiries (Form CON 29A). It became 
dear that far too mu^ information on the present manual system was being 
product as a result of local knowledge of individual employees, and the system 
to operate when employees went on holiday or were ill. 



The manual system followed the pattern 
which I believe is broadly adopted by the vast 
majority of district councils. When a search 
was received along with Fonn CON 29A the 
questions on Form CON 29A were referred 
to the relevant departments for answers. 
These were usually the planning department, 
engineer's department and the 
environmental health department. In many 
authorities, the highways questions will be 
answered wholly by the county council. In 
Lancaster, there is a highways agency 
agreement which enables the city council to 
answer most of the questions for the area in 
which the agreement operates but some 
questions have to be answered by the county 
council. The reply to the official search alone 
could quite easily be made and returned on 
the same day as received. The problem lay 
wholly within the obtaining of information 
from the various departments to facilitate 
up-to-date answers to Form CON 29A. 

Naturally, thoughts turned to the question 
of whether the answers to CON 29A could be 
provided by a computerised system. As a 
layman, it seemed to me that if the land 
charges cleric could put the relevant address 
or location by whatever reference into the 
computer and see the answers to the CON 
29A on a VDU, he could then quickly scan' 
the answers to see if they looked sensible in 
the same way as was done previously on the 
manual system, and then request a print-out 
of the answers which would be in a format 
suitable for attachment to Form CON 29A. 

Vital to this was, of course, the facility for 
the relevant specialist departments to update 
the information on the computer as 
required. 

The Coundl's computer network consists of 
an ICL ME29 main-frame computer and a 
distributed system of on-line terminals 
through which access can be obtained 
remotely to the main-frame. There is a link 
to Lancashire County Council’s main-frame 
computer and access can be obtained to all 
other parts of the network from any one 
part. 

As a result of historical circumstances, the 
Council operates a split administration. The 
town clerk’s department is located in 
Lancaster Town Hall. The planning 
department is located approximately 15C 
yards away across one of the town's squares, 
whilst the engineer’s and the environmental 



•Sotkitor, Deputy Tow/i Oerk, Lancaster 
Gty Council. 



health departments are located in 
Morecambe Town Hall which is 
approximately five miles away — hence, the 
magnitude of the problem and the reasons 
for the inability of the manual system to 
achieve a rapid turn round. 

A workinggroup was established to examine 
the ways in which the basic thoughts set out 
could be translated to a practical approach 
for the computer. The primary problem 
centred around referencing. The Council 
already had an extensive rates file, with 
detailed property addresses for rating 
purposes but, obviously, this would no' 
cover every address which might be the 
subject of a search. This has been 
augmented using the postal address where 
there is one and, as a final fail-safe, a 
13-figure grid reference. Thus, accessibility 
to the records can be obtained in any of the 
above ways. The next major problem was the 
format of the screen. It was vital that the 
answers provided should be as succinct as 
possible and follow as closely as possible the 
layout of .Form CON 29A. Where 
unavoidably long answ-ers were necessary, it 
was decided that printed strips should be 
used to augment the answer provided by the 
computer. The format, therefore, follows 
the question numbers listed in CON 29A and 
the print-out is in the form of dual strips, one 
part of which can be pasted, stapled or 
otherwise affixed to the CON 29A, the 
duplicate being retained. 

For the purposes of updating, each 
department has a security-protected access 
to its own portion of the records. Therefore, 
the planning department cannot alter the 
records of the information provided by the 
environmental health department and so on. 
It has been made clear to the specialist 
departments that the responsibility for 
updating is squarely with them, and it should 
be possible using this system to update 
information on a daily basis very quickly. 

Some credit must be given to Gosport 
Borough Council for clarifying the thoughts 
of the City Council’s officers in the early 
days in planning the approach to this 
project. 

So it was that the plan of attack was drawn 
up, and by November 1983 we had a clear 
idea of how the problem was to be tackled. 
Through sheer force of necessity, it was 
resolved that all the residential addresses, 
commercial premises, retail premises and so 
on in the urban areas would be entered into 
the computer first. 



This resulted in a massive data entry eaer^. 
The specialist departments have been 
providing and completing the input 
documents which have been fed into the 
computer by our own staff in coUabwatton 
with a bureau. To give some idea of the sc^ 
of the operation, each of the aerviM 
departments has had to complete the 
equivalent of twdve years’ searches m the 
space of about six months. This has required 
the total commitment of the staff involved 
and the backing of their chief officers. 

A carefully designed input documertt was 
utilised, each property haying a unique 
number, and used as the basis for the initial 
data input exercise. The forms were 
produced by the computer for completion by 
the various departments. W'here answers 
were the same for a number of properties, 
the ‘standard’ answer was used and so 
unnecessary repetition on the part of 
departments was avoided using the 
assistance of the data preparation section 
who applied the relevant answer to all 
properties in the batch. In all, some 60,000 
forms have been completed to date. 

The database occupies 40 million bytes, of 
which 25^'e were generated by the staff, the 
balance being generated within the 
programme. 

Imagine our surprise when, after all this 
preparation, wc read that LAMSAC had 
formulated a working party to examine 
computerisation of land charges. The City 
Council is very willing to co-operate in 
whatever way is required to assist. V' 
believe that, as of 1 April, wc were the or 
district council operating a live sysicm f 
dealing with CON 29A. 

Ironically, the only part of the process no 
computerised will be the replies to the search 
proper, but this will be a relatively minor task 
which will be accomplished once the CON 
29A system has settled down. 

The test file has been running successfully 
for approximately two months, and answers 
will be more speedily available when the link 
to the county council can be used to provide 
instant answers to county council highway 
matters. In the meantime, we expect to be 
able to reduce our present response time, 
which was at best 14 days, lo two to three 
days. We already have had a number of most 
enthusiastic enquiries from othenr authorities 
and, whilst it would be wrong to say that 
there were not any teething troubles, we are 
optimistic that the computer will provide a 
much improved service to replace the 
existing manual system. I hope to update this 
article in the light of any problems which 
follow when the system has been live for 
approximately six months. 
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ANNEX D - Bourne’s ^‘Handbook of Conveyancing 

Searches”: 

List of 19 Searches. 

1. Index Map Search 

2. Application for Office Copies 

3. Local Searches and Enquiries 

4. Land Charges and — Bankruptcy 

5. Land Registry Searches 

6. Companies Registry and Companies Court 

7. Common Land and Town or Village Greens 

8. National Coal Board 

9. Water Authorities (re Rivers) 

10. British Waterways Board (re Canals) 

11. British Rail 

12. Passenger Transport Executives and London Transport 

13. Cheshire Brine Subsidence Compensation Board 

14. Searches re Clay and Tin Mining in Cornwall 

15. Chancel Repairs and Corn Rents 

16. Agricultural Credits 

17. Rent Officers (re Registered Fair Rents) 

18. Rent Assessment Panels (re Rents under Restricted Contracts) 

19. Probate Registry (re Revocation of Grant) 
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ANNEX F — Royal Commission on Legal Services (1979) 
Cmnd 7648, Volume 2, Part B, Section 6, paragraph 6.11. 



Registration of property 

6.11 Differences in charges arise between registered and unregistered titles. 
Table 6,7 shows that the average charge for transfer is less when the 
property has been previously registered, although in some cases 
registration during transfer may cause the charge to equal or slightly 
exceed that for an unregistered property. 

TABLE 6.7 



Average charge for transfer: by degree of registration and price of property 



Degree of registration 



Average charge for transfer (£) 
Price of property (£’000’s) 





0-5 


5-10 


10-15 


15-20 


20-30 


Over 














30 


Sales: 










190 


304 


Previously registered 
Registered during 


77 


103 


127 

140 


153 

165 


212 


333 


transfer 

Unregistered before or 


71 


112 


140 


164 


210 


342 


after transfer 


77 


114 


All bills 


74 


110 


134 


159 


200 


322 


Purchases: 








153 


187 


296 


Previously registered 


76 


100 


121 


Registered during 
transfer 


74 


115 


139 


168 


213 


310 


Unregistered before and 
after transfer 


78 


110 


137 


166 


211 


328 


All bills 


76 


108 


131 


160 


199 


309 

. 
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ANNEX G — HM Land Registry’s Explanatory Leaflet No. 1. 

Registration of title to land - 
Its characteristics and advantages 

The object of registration of title is to provide a safe, simple and economic 
system of land transfer. The general characteristics and advantages of the 
system are as follows 

1. Registration of title gives finality and certainty by providing an 
up-to-date official record of land ownership. The need to examine the 
past history of the title on each successive transaction is thus 
eliminated. 

2. A registered title is guaranteed because there is express provision for 
indemnity should any person suffer loss through any error or omission 
that occurs in the register. 

3. Registration can cure defects in title which may, up to the time of first 
registration, have been the subject of recurrent conditions of sale and 
enquiries. In addition, many unregistered titles have been successfully 
re-established by registration after the title deeds have been lost or 
destroyed. 

4. For each title there is provided an official plan which identifies the 
extent of the registered land although it will not normally indicate the 
ownership of boundary features. These title plans are based on the 
larger scale maps of the Ordnance Survey with the result that a 
common, unifying and accurate base is provided for all registered 
titles. 

5. The proprietor of registered land (when it is not in mortgage) is issued 
with a land certificate which contains a copy of the entries in the 
register and of the official plan identifying the land. This certificate, 
unlike the often numerous and bulky title deeds of an unregistered 
property , is a comparatively simple and compact document from which 
a proprietor can readily see and understand what he owns. If he should 
lose the certificate it can be replaced so that, even if this happens, he 
wiU still be able to deal with the land. 

6. ^en unregistered land is mortgaged to secure a loan, the mortgagee 
holds the title deeds as part of his security. In the case of a mortgage of 
registered land, the mortgagee holds a charge certificate which is a 
document similar in form to a land certificate and to which is annexed 
the mortgage deed. This can be particularly helpful to mortgagees 
because it helps to reduce the costs of handling and storing bulky 
documents. So far as the mortgagor is concerned, he is always able to 
obtam an up-to-date record of his title without having to go to his 
mortgagee because he can obtain from the Land Registry an official 
copy of the register of his title. 
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7. 



A proprietor registered with an absolute title has a title to the land 
together with all its appurtenant rights which is subject only to such 
mortgages and other burdens as are set out on the register or are 
declared by the Land Registration Act 1925 to be overriding interests. 
Overriding interests are matters which do not normally appear in the 
abstract of an unregistered title. They include such diverse interests as 
public rights, the rights of persons in actual occupation, rights under 
local land charges and leases for 21 years or less granted at a rent 
without taking a premium. A right or liability capaple of taking effect 
as an overriding interest may be disclosed to the Land Registry and, 
despite its overriding nature, is, in many cases, entered on the register. 
However, it is not considered practical to enter, for example 
short-term leases because this would involve constant expense and 
trouble in altering particulars on the register in order to maintain an 
up-to-date record and in any event they will be revealed by inspection 
of the property or by enquiry of the occupier. 

8. Registration of title eliminates the need for the deduction by the 
vendor and the examination by the purchaser of proof of ownership 
originating from a satisfactory root of title at least 15 years old, as is 
necessary on each successive transaction with unregistered land. 
Should the proprietor of registered land wish to sell his property, he 
can speedily offer proof of his title by obtaining an official copy of the 
register and the title plan without normally any problems arising from 
defects in the title or in the identity or extent of the land. 

9. In his turn the purchaser can quickly and safely accept the evidence of 
title offered by the vendor without the need to investigate the past 
history of the title. He can then protect himself (without the need for ; 
personal visit to any land registry office) by making an official searcl 
of the register immediately before the completion of the purchase. 
This will reveal any other entries that may have been made on the 
register since the date of the official copy which the vendor has 
supplied to him and it will also have the effect of reserving priority for 
30 days from the date of the official certificate of search for the 
subsequent registration of his transfer. 

10. Simple forms are prescribed for transfers and mortgages of registered 
land. Each registered title is identified by its registration number so 
that the description of the property in any document dealing with it can 
be reduced to a few words. 

11. Official copies of the register and the title plan are normally 
despatched within two days of the receipt of the application. 
Certificates of the result of official searches are issued either on the 
day of the receipt of the application or, in the case of a search affecting 
only part of a title, on the next day. 

12. Registration of title should result in reduced costs because of the 
simplification of the conveyancing work. It also excludes the possibility 
of fraud resulting from the duplication or suppression of title deeds. 
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Although members of the Land Registry staff seek to assist the public 
in every possible way, it must be emphasised that they are not able to 
act as legal advisers. In particular, the staff of the Land Registry are 
not in a position to offer an opinion as to the adequacy of an 
unregistered title before a formal application is made for its registra- 
tion although they may be able to give guidance in the preparation of 
an application, for example, where deeds are lost, by giving some 
indication of the evidence of title which the Land Registry will require. 

Printed leaflets are available that give detailed information on a 
number of aspects of the registered system. The following are those 
more commonly in use: 

Explanatory Leaflet No. 2 First registration of title to land: 
application by an owner in person; 

Explanatory Leaflet No. 3 Applications on death of a registered 
proprietor; 

Explanatory Leaflet No. 4 Notes for guidance of persons concerned 
with the Matrimonial Homes Act 1967; and 

Explanatory Leaflet No. 9 Areas served by the district registries of 
HM Land Registry 

These leaflets are available free of charge from the district land 
registries which are situated at Birkenhead, Croydon, Durham, 
Gloucester, Harrow, Lytham, Nottingham, Peterborough, Plymouth, 
Stevenage, Swansea, Tunbridge Wells and Weymouth; their addresses 
and telephone numbers can be found in local directories. Postage must 
be prepaid on all mail. 

HM Land Registry E J PRYER 

April 1983 Chief Land Registrar 
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ANNEX H - Question to the Chief Land Registrar and his reply concerning 
the extension of the advisory facilities at HM Land Registry. 



Question 

With an increase in the number of “do-it-yourself” conveyancers, as 
well as the regularisation of non-solicitor conveyancers, could the 
Land Registry usefully expand its valuable extra-statutory function of 
offering enquirers legal and practical advice and encouragement? 



Answer 

The Land Registry’s enquiry service dealt with a total of over 450,000 
enquiries in the financial year which ended on 31 March 1984. The 
service exists to provide practical and procedural advice and the vast 
majority of equiries are made by practitioners requiring guidance on 
such matters as fees, forms, and the incidence of compulsory 
registration. Enquiries are dealt with at a relatively junior level by staff 
having sufficient experience to know which enquiries they can and 
cannot safely answer. A small proportion of enquiries are received 
from “do-it-yourself” conveyancers but the Registry’s enquiries 
officers confine themselves to giving procedural advice. Where it is 
obvious that such an enquirer is out of his depth the enquiry officer will 
usually advise him to consult a solicitor. 

If it were thought appropriate that this service should be expanded to 
encompass the provision of general legal advice, there would be 
serious manpower implications, in terms not only of the grading and 
numbers of staff involved but also of the training and experience that 
they would require. 
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ANNEX I 



Question to the Chief Land Registrar and his reply concerning an open 
register and computerisation. 

Question 

Does the fact that the register cannot in general be inspected without a 
registered proprietor’s authority inhibit computerisation? If so, how, 
and what solution may be suggested? 



Answer 

It should be emphasized that the present programme of computerisa- 
tion in the Land Registry is concerned with computerisation of certain 
internal activities such as the daylist and of the storage of the register 
itself electronically. The question of the registered proprietor’s 
authority does not affect these processes. If, eventually, on-line 
facilities are provided, it is not envisaged that there would be any 
appreciable difficulty even if the present provisions regarding the 
privacy of the register were to continue. For example, the difficulty 
could be overcome by such a device as the provision of key numbers. 
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ANNEX J - Registration of Title to Land (1982 Edition), Appendix A: 
Voluntary Registration of Title in Non-compulsory Areas. 



The Land Registration Act 1966 introduced restrictions on voluntary 
application for first registration of title in non-compulsory areas in 
order of enable the Land Registry to concentrate on the extension of 
compulsory registration. 

Broadly speaking, outside the compulsory areas*, apphcations for first 
registration of title will only be entertained if they fall within certain 
categories which are as follows: 

1 . Where the title deeds have been destroyed by enemy action during the 
Second World War or through some national calamity such as 
extensive flooding. 

2. Where all the title deeds have been lost or destroyed whilst in the 
custody of a solicitor. 

3. Where there is a building development comprising 20 or more houses 
or house plots, or purpose-built flats or maisonettes; and where, also, 
the applicant completes a form of undertaking and certificate 
confirming that the development will proceed in accordance with an 
officially approved layout plan and that the transfer or leases will be in 
an agreed standard form. 

4. Where a local authority or development corporation intends to 
develop building land or to sell such land to developers who will 
thereafter sell or lease the individual properties. 

5. Where the proprietor of a registered leasehold title wishes to register 
the title to his immediate reversion so that merger can take place. 

Practice Leaflet No. 12 sets out in detail the conditions and procedure 
for application for voluntary registration in non-compulsory areas. 
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UNCsmias 




ANNEX K 

Private Company Information for 

• Finance • Purchasing 

• Marketing • Contracts 

• Corporate Planning • Procurement 

• Credit Control 
As used in 

e industry • Research 

• Government • Public Utilities 



• Information Scientists 
e Reference Libraries 

• Business intelligence 



• Commerce 



‘On-line’ information 
with conventional 
back up services 

Jordans have pul together senrices that 
combine the speed and efficiency of the 
computer-bas^ directory of companies 
with their complete range of traditional 
services. Users of Jordan Line Services 
have the Companies Registry Index and 
Directory ‘on-line’ and can identify a 
particular company by name, part of the 
name, or by company number. 
Information is immediately available on 
the registered office, latest filings, and 
any changes that have occured m that 
company’s records srice the last 
enqiMy 

In the JordanWatch database directors, 
shareholder funds, industry codes, and 
summarised prcrfil and loss plus 
balance sheet information is shown on 
up to 11^,000 trading companies. 

The Service provides 
the following 
information 

Data for English. Welsh and Scottish 
companies concerning 

• Registered office 

• Date of incorpwation 

• Date of fas filed accounts and annual 
reUim 

• Accounting reference date 
(eg. 31-3) 

• Public auto private company 
cfassificatjon 

• Change erf name and date details 
since 1976 

• Dissdved companies since 1963 

• Precise name of al English, Welsh. 
Scottish and Northern h-eland 
comparrfes 

• Registered nuntoers of aB English, 
Welsh, Scottish and Nortltom irefand 
companies 

• Inspection indicator whch is an advice 
to obtain the fates fiche 

The above data is used mainly for name 
checking purposes, otrfaining 
registered mmbers and the location of 
regiSered trffices for all 950.000 
comparrfes that are registered in 
the UK. 

Traditional Services 

CotTipany formation services, search 
services for jxibSc and private 
companies in the UK and overseas, 
local authority searches and special 





018833030 



The JordanWatch database contains 
data on up to 130,000 trading 
companies (from 1 ,7.84) that are the 
most actively researched private 
organisations in the UK. Comprehensive 
corporate and financial data is held and 
updated on a regular basis. 

Monitoring 

A weekly register of all companies filing 
statutory documents concerning annual 
returns and/or accounts together with 
the London Gazette based information 
on other statutory returns and filings, 
e.g. change of director, forms the basis 
of our Monitoring Service. The customer 
can elect to monitor any number of 
cornpanies or a single company under a 
variety of headings where changes can 
occur e.g. a change in share capital, 
filing of accounts. 



Microfiche and Search 
Ordering 

From your terminal you can 
electronically order a business search 
report and obtain the following 
information; 

• Precise title 

• Registered number 

• Date of incorporation 

• PLC or private company 

• Registered office 

• Objects or activities 

• Date of annual return 

• Date of latest accounts 

• Nominal capital 

• issued capital 

• CHrectors. their names, addresses and 
other directorships 

• Secretary with address 

• Shareholders with addresses and 
holdings in private companies 

• Charges and mortgages 

• Complete copy of the latest filed 
accoimts 



As an alternative we can supply the 
microfiche or A4 size hard copy on any 
registered company. 
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analysis (e.g. on competitors or 
suppliers) are part of our traditional 
business as used by the professions 
and industry. The decision to use 
traditional personal service or to use 
‘on-line’ services is yours entirely. 

New Companies and 
Directors 

A section of our databank covers 
information on all new companies 
following their registration. The 
information Is available directly from 
Jordans and includes company name, 
number, date of incorporation, capital, 
registered address and activities, 
names and addresses of directors and 
company secretary 
Companies can be selected by 
geographic location, type of industry or 
both. Data can be provided as a full 
listing for detailed analysis ol sales 
potential, or simply as address labels for 
mailing purposes. 

Ease of Use 

A simple-to-follow manual and 'on- 
screen' information facility (help text) 
combined with initial training enables 
anyone to become a proficient 
information retriever of our 'on-line' 
services The more experienced user 
can use the built in 'short cuts'. 

Connectability 

Many types of visual display or printer 
terminals can be connected to Jordan 
Line Service computers. 

Direct connection users should 
communicate to us at the 1 200/1 200 
baud rate in asynchronous mode, or at 
this and other baud rates using the PSS 
Network, with local call access in many 
towns and cities. 

Users that connect via Hosts may do so 
using the Host's network or the PSS 
network. 

Overseas users may be accommodated 
via their own national networks which 
connect to British Telecom’s IPSS 
Service. 

Bulk users may obtain output on 
magnetic tape if desired. 

Demonstrations 

These may be arranged with our Line 
Services Manager or directly via the 
Host's own staff. Individual user 
training is provided by both Jordans and 
Hosts. Professionally prepared slides 
and 'on-line' presentations are available 
by arrangement. 




ANNEX L - Forgery 



Extract from article by Theodore B F Ruoff; The Modem Law Review 
(1969), volume 32, pp. 140-141. 



The Haigh case 

These are ordinary run-of-the-mill examples. Less usual was the claim 
arising out of the acts of John George Haigh, the acid bath murderer. 
One of his victims was registered as the proprietor of a house, subject 
to a building society charge securing £2,500 and, by means of a clever 
forger, Haigh got himself registered subject to the existing charge. He 
then sold to an innocent purchaser for £4,000, repaying the building 
society £2,500 out of the proceeds of sale. The personal representative 
of the murdered proprietor then sought compensation. He was, of 
course, precluded from obtaining rectification in his favour becaue of 
the possession of the innocent purchaser^^ and, in any event, he was 
primarily concerned to see that the deceased’s estate should not suffer. 
He was paid £1,500 (being £4,000 less £2,500), with his costs out of the 
insurance fund. In unregistered conveyancing the personal representa- 
tive would have had no effective remedy against Haigh after he had 
been hanged, because Haigh had no assets. His only recourse would 
have been against an innocent purchaser who would inevitably have 
been the loser. 

Thus, in broad principle, although I have adduced little more than 
random samples, I have sought to demonstrate that, subject to some 
qualifications, the purchaser of land under English law is reasonably 
well protected, and that under the registered system (which I do not 
claim to be incapable of improvement) he is far better protected than 
under the unregistered system. 

Extract from article by Stephen M Cretney; The Modem Law Review 
(1969), volume 32, p.494. 

Equally, the classical method of investigating title does little, if 
anything, to check forgery by a person who has got hold of genuine 
title deeds, and forges the owner’s signature on a conveyance or 
mortgage."^^ The casual attitude to such matters is remarkable: a 
purchaser is protected by little more than the honesty of his vendor. 
The conveyance to the vendor will rarely have been executed by him, 
so there is no way of comparing his signature with that on the 
conveyance on sale. 
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ANNEX L (contd.) 



TABLE 

Annual Reports of Chief Land Registrars showing details of indemnity 
payments made in the past 6 years include the following (under the 
heading “Loss through non-rectification”) 

1983-84 Registration of forged Transfer £7377.80 ( £719.75 costs) 

(2 claims) 

1982-83 Registration of forged Transfer £8000.00 

Registration of forged £6000.00 ( £475.85 costs) 

Conveyance 

1981-82 Registration of fraudulent £58000.00 

Transfer 

Registration of forged Transfer £3500.00 

Registration of forged £2000.00 ( £641.31 costs) 

Assignment 

1980-81 Registration of forged Transfer £12500.00 ( £134.50 costs) 
1979-80 Registration of forged Transfer £1 1000 . 00 
1978-79 Registration of forged Transfer £12301.29 ( £290.90 costs) 
(3 claims) 

TOTAL £120,679 (£2262.31) 
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ANNEX M: Law Com. No. 125, Appendix 3. 

LAND REGISTRY MAPPING PRACTICE 

We deal in this Appendix with three matters of practice which have aroused 
comment. 



I. Ordnance Survey numbers and area of parcels 

1 . It is common for conveyances of unregistered land (particularly in rural 
areas) to describe land by reference to an Ordnance Survey parcel number (e.g. 

all that land in the Parish of Dale containing one and a half acres or thereab- 
outs and numbered 343 and 344 on the O.S. map”). The fact that parcel 
numbers are seldom shown on filed plans has sometimes been a source of 
criticism. However parcel numbers, when used to identify parcels in unregis- 
tered conveyances, have often simply been carried forward from earlier deeds 
and for that reason have ceased to be accurate. To be of any value at all the 
edition of the Ordnance Survey map would need to be specified, and since 1 945 
a new system of numbering parcels has been devised. Parcels on the map are 
given a four figure number which is the grid reference to the nearest ten metres 
of their approximate centres. Further, these numbers only appear on the 
1/2500 scale maps which are largely used for mapping titles in areas of little 
development; they do not appear on the 1/1250 maps used for developed 
areas. Similarly, areas of parcels (which may be expressed in acres, or acres and 
hectares) only appear on the 1/2500 scale map. In the case of registered land, 
the parcel numbers and acreages will usually only appear on the filed plan when 
it is on the 1/2500 scale; but even here, because it would otherwise be mislead- 
ing, acreages will be deleted if only part of a parcel appears on the filed plan. 
Should there be a specific reference to a parcel number in restrictive covenants 
or the grant of an easement contained in a deed which is being set out in the 
register, then it is the usual practice to highlight the parcel number on the filed 
plan and to add an explanatory note referring to it in the register. 

2. We do not think that any purpose would be served by suggesting that the 
Registry should show parcel numbers and acreages on all filed plans. Criticism 
on this score has come largely from those concerned with the management of 
farms and large estates, but in these cases the filed plan is likely to show parcel 
numbers and acreages because it will be mapped on the 1/2500 scale. This 
information has no direct bearing on the registration of title to land and to show 
it on all filed plans seems to us to be unnecessary. 

II. Reproduction of'T marks on filed plans 

3. In the course of our enquiries regarding the identification and description 
of registered land we encountered a strong body of opinion that the system 
would be improved if (without purporting to fix boundaries definitively) the 
register and filed plan were to give more information about the ownership of 
boundaries. In particular, it was suggested to us that the Land Registry should 
reproduce on filed plans any ‘T’ marks which appear on plans in the deeds. 

4. When used to indicate ownership, the convention is that a ‘T’ mark on 
one side of a boundary indicates that the owner on that side owns the fence or 
other boundary feature. Party walls are also sometimes indicated by ‘T’ marks 
on both sides of the boundary in question. So far as we know there has been no 
judicial recognition of these conventions. 

5. Where ‘T’ marks on a plan are used to indicate ownership, the Registry 
practice depends on whether or not the marks are referred to in the body of the 
deed whose contents are set out on the register. 

(i) If the ‘T marks are expressly referred to in the deed, they will be 
reproduced on the filed plan. 
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“Thus, if there is a declaration that a wall or a party wall marked ‘T’ is 
included in a transfer, that declaration will appear on the property 
register and the ‘T’ mark will be shown on the filed plan.”* 

(ii) If the ‘T’ marks are not expressly referred to in the deed, the Registry 
will usually ignore them unless the applicant makes a specific request 
for them to be reproduced. In such cases a note is added to the filed plan 
as follows: — 

“The ‘T’ marks were reproduced from the plan on a deed dated 
but are not otherwise referred to in that deed.” 

6. We consider that the Registry’s practice in relation to ‘T’ marks as 
evidence of ownership is satisfactory. 

III. Evidence as to ownership of boundaries on first registration 

7. Another source of misunderstanding appears to centre on the treatment 
accorded on first registration to other information about the ownership of 
boundaries contained in title deeds. Some of those we consulted said that 
information contained in deeds was sometimes not carried forward to the 
register on first registration and was therefore “lost”. We have already 
explained the practice of the Land Registry in relation to ‘T marks. Another 
source of evidence is sometimes found in declarations as to ownership of 
boundaries made between vendor and purchaser on the sale of part of the 
vendor’s land. The practice as to these is as follows. Unless a boundary has been 
fixed the Registry cannot, having regard to the genera! boundaries rule. 
guarantee the position of a boundary or the ownership of a boundary feature. 
Where however, a conveyance or transfer contains a declaration by vendor and 
purchaser as to the ownership of fences or other boundary structures it is the 
practice of the Registry whenever it can do so to make a “non-guaranteed” 
entry* in the register in respect of the declaration. It is not only on a first 
registration that advantage can be taken of this practice. Declarations of this 
kind can be included in transfers of part where appropriate and dealt with by 
the Registry in the same way. The determination of the ownership of a bound- 
ary feature (such as a fence) does not necessarily resolve all questions about the 
positioning of the boundary line. There may, for example, be footings to a w all 
or overhanging eaves. However, determination of the ow nership of the bound- 
ary feature may avoid questions as to the exact line of the boundary being 
pursued, and it seems to us that the present system of making agreements and 
declarations works well in practice. We believe that in the light of this practice it 
largely lies in the hands of the parties to ensure that the available evidence as to 
the ownership of boundary features is crystallised in a declaration in an approp- 
riate conveyance or transfer which can be recorded on the register. If the 
making of such declarations on the sale of land were to become com mon form it 
would be possible to improve the quality of information about the ownership of 
biiundaries appearing on the register. This w ould meet much of the criticism on 
this score. 



‘Ruoff & Roper, p. 52. 

*That is an entry in a form which cannot lead to an indemnity claim. 
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ANNEX N - BOUNDARIES 

The Law Society’s Conditions of Sale, No 13 (1984 Edition). 

Identity and Boundaries 

(1) The vendor shall produce such evidence as may be reasonably 
necessary to establish the identity and extent of the property, but shall 
not be required to define exact boundaries, or the ownership of fences, 
ditches, hedges or walls, nor, beyond the evidence afforded by the 
information in his possession, separately to identify parts of the 
property held under different titles. 

(2) If reasonably required by the purchaser because of the insufficiency of 
the evidence produced under subcondition (1), the vendor shall at his 
own expense provide and hand over on completion a statutory 
declaration as to the relevant facts, in a form agreed by the purchaser, 
such agreement not to be unreasonably withheld. 

The National Conditions of Sale, No 13 (20th Edition). 

Identity: boundaries: condition of property 

(1) The purchaser shall admit the identity of the property with that 
comprised in the muniments offered by the vendor as the title thereto 
upon the evidence afforded by the descriptions contained in such 
muniments, and of a statutory declaration, to be made (if required) at 
the purchaser’s expense that the property has been enjoyed according 
to the title for at least twelve years. 

(2) The vendor shall not be bound to show any title to boundaries, fences, 
ditches, hedges or walls, or to distinguish parts of the property held 
under different titles further than he may be able to do from 
information in his possession. 

(3) The purchaser shall be deemed to buy with full notice in all respects of 
the actual state and condition of the property and, save where it is to 
be constructed or converted by the vendor, shall take the property as it 
is. 
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ANNEX O: Fifth Report of the New South Wales Law Reform Commission, 
“Passing of Risk between Vendor and Purchaser”, (1984) L.R.C.40, 
Recommendations . 



Under existing law the effect of a contract for the sale of land, unless 
the parties expressly agree otherwise, is that the risk of physical 
damage passes immediately to the purchaser. Thus, where the 
premises are destroyed or damaged, for example by fire, between the 
date of the contract and settlement of the transaction, the purchaser 
must bear the loss. The fact that the vendor may have insurance over 
the premises is not likely to assist the purchaser, since the latter is 
generally not entitled to take advantage of the vendor’s insurance 
pohcy. Consequently, if the purchaser does not take out insurance, he 
or she may suffer severe financial loss. While the obvious practical 
remedy is for the purchaser of real property to take out insurance 
immediately upon entering the contract for sale, some legally 
unrepresented purchasers do not appreciate the need to do so and are 
therefore at risk of sustaining catastrophic financial loss. 

In our view, reform of the current law is warranted in order to protect 
the uninsured purchaser, the most appropriate reform is to enact 
legislation providing that the risk of damage to, or destruction of, the 
premises should not pass from the vendor to the purchaser immediate- 
ly upon entry into the contract for sale. Rather, the risk should pass 
when the transaction is completed or when the purchaser is entitled to 
possession or actually takes possession, whichever first occurs. 

We recommend that the legislation altering the time when the risk 
passes to the purchaser should apply to: 

# contracts for the sale of a single dwelling notwithstanding any 
contrary agreement between the parties, and 

# contracts for the sale of other real property subject to any 
contrary agreement between the parties. 

The legal consequences of damage which occurs to the property 
between the time of entry into the contract and completion or earlier 
possession, should be as follows: 

# Where the damage is substantial (by which we mean damage of a 
kind that renders the property materially different from that 
which the purchaser contracted to buy), the purchaser should be 
entitled to rescind the contract and recover the deposit and all 
moneys paid under the contract. A purchaser electing to rescind 
the contract should be required to notify the vendor of the 
election within 28 days of becoming aware of the damage to the 
property, or within such longer period as may be agreed upon 
between the vendor and purchaser. Upon rescission, the parties 
should be relieved of all liability under the contract except 
habihty resulting from a breach of any express or implied 
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condition in the contract which occurs before the date of 
rescission. 

• Where the damage is substantial, a purchaser who elects not to 
rescind or who loses the right to rescind should be entitled to 
require the vendor to proceed to completion with an appropriate 
abatement of the purchase price to compensate for the damage to 
the property. However, the court should have a discretion to 
refuse to require the vendor to complete the sale where it would 
be inequitable or unjust to do so. In such a case the court should 
have power to order rescission of the contract and the power to 
make such other orders as the court considers appropriate in the 
circumstances. 

# Where the damage is substantial and the purchaser elects not to 
rescind or loses the right to rescind, the vendor should be entitled 
to require the purchaser to complete, subject to allowing an 
appropriate abatement of the purchase price. 

# Where the property is damaged but not substantially, the 
purchaser should have no right to rescind. However, the 
purchaser should be entitled to require the vendor to complete 
with an appropriate abatement of the purchase price. Similarly, 
the vendor should be entitled to require the purchaser to 
complete, subject to allowing an appropriate abatement of the 
purchase price. 

• A purchaser should not be entitled to rescind the contract or 
receive an abatement of the purchase price (in the latter case 
whether the property is substantially damaged or not) where the 
damage is caused by a wilful or negligent act or omission on the 
part of the purchaser. 
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ANNEX P — The Law Commission’s 15th Annual Report, 1979-80 (Law Com 

No. 107) Appendix 1. 

APPENDIX 1 



THE VIEWS OF THE LAW COMMISSION ON THE PROPOSALS OF THE 
ROYAL COMMISSION ON LEGAL SERVICES FOR THE IMPROVEMENT 
AND SIMPLIFICATION OF CONVEYANCING LAW AND PROCEDURE.* 

1. This appendix is divided into two parts A and B. The first part lists those 
suggestions mentioned in annex 21.1 to the Benson report which in our view 
are not suitable for further consideration by us alone. The second part deals 
with the remaining proposals. 

A. Suggestions in annex 21.1 which are not soitahle for further consideration by 
the Law Commission alone 

Simplification of records 

2. The proposals made under this heading are : — 

(a) All necessary assistance should be given to the Land Registry to enable 
it to maintain and improve the pace of registration of title ^ara. 7). 

ib) Computerisation of registration of title should be pursued with all 
speed (para. 8). 

(c) The possibility of standardising a system for all local authority searches 
and enquiries should be investigated. Furthermore there may be scope 
for organising information on a regional basis and it may be possible 
in the future to include in one computer-based service the information 
now held by the Land Registry and that held by local authorities. The 
simplification and co-ordination of the similar tasks undertaken by the 
Land Registry and local authorities should be considered (para. 9). 

3. In our view the proposals mentioned in the preceding paragraph are basically 
administrative rather than legal. For that reason we Ibank &at the main task 
of considering them should be undertaken by others, although we might be able 
to give some assistance on the legal aspects. 

Boundaries 

4. Annex 21.1 makes two further suggestions, under the heading “ simplification 
of procedure”. The first of these relates to boundaries (para. 10). The Royal 
Commission propose that the manner of describing property included in a convey- 
ance should be prescribed in conjunction with The Law Society and the Sur- 
veyors’ Associations: it should be the professional duty of surveyors and 
solicitors to see that the correct procedure is followed and that adequate plans 
and measurements are prepared. 

5. It is perfectly true that difficulty may be caused where boundaries are not 
shown precisely in documents transferring property. This is a difficult problem 
of mixed law and professional practice which we are considering in our work on 
Land Registration. However, the proposal seems to us to relate primarily to 
procedure rather than substantive law. We think that in present circumstances 
it would be best dealt with by the professional associations. 

Exchange of contracts 

6. The other suggestion made by the Royal Commission under the heading 
of “ simplification of procedure ” relates to the steps leading up to exchange of 
contracts (para. 11). This is a topic which we discussed in para. 12 of our 
Report on “Subject to Contract" Agreements (Law Com. No. 65). The Royal 
Commission propose that there should be an agreed procedure, which it should 
be the duty of the legal profession to observe, designed to reduce the time 
between agreement “subject to contract” on the one hand and exchange of 
contracts on the other. They also recommend that the standardisation of surveys 
and the elimination of dual surveys should be considered. 



*See in the Report above para. 1.3. 
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7. We understand that the points raised by the Royal Commission in conn^- 
tion with surveys have already been considered by the Director General of Fair 
Trading. The examples given by the Commission in connection with tte 
remainder of their proposals make it clear that these suggestions are ag^in 
primarily concerned with matters of procedure. They would again be most 
appropriately dealt with by a committee set up by the professional associations. 



B. The remaining suggestions in annex 21.1 

8. We now turn to those suggestions in annex 21.1 which in our view are 
appropriate for further consideration by us. However we must make it clear 
at the outset that with our present resources we are unlikely to be able to d^l 
with some of them in the foreseeable future. On the other hand, we 
have others of them under consideration in the course of our present work. We 
deal first with those. 

(i) Suggestions by flie Royal Commission which are within the scope of vrc»k 
already completed or in hand at the Ijaw Commission 



(fl) Restrictive Covenants 

9. Annex 21.1 makes two suggestions in relation to restrictive covenants. The 
first (contained in para. 3) is that the time may have come to make past and 
present restrictive covenants unenforceable with certain exceptions. The secona 
(referred to in para. 12) is that, where restrictive covenants are permitted to con- 
tinue, they should be required to be in a standard form. 

10 We have already considered the question whether restrictive covenants 
(and' in particular their potential enforceability by and agamst succ^Mre m title 
t^lhe original parties) serve any useful purpose in modern co^t^ons. In 
oaracraph 19 of our Report on Restrictive Covenants (Law Com. No. 11 
Sublfshed in January 1967) we expressed the view that, riotwithjanthng the 
bro^ad control now exercised by planning autlmrities, 
will continue to have a useful part to play. We have reconsidered 
in the light of the Benson report but adhere to our ongmal 
disagree with the first proposal relating to restnctive covenants m annex 
We shall expiate o in full in our forthcoming Report 

J^ythe covSts which is being undertaken as part of our work on Rights 

Appurtenant to Land.* 

disadvantages Be that as it may, we shall give xtcoort on 

fro„d "?gg«tion relating to restrictive covenant tn annex 21.1 tn the Report 

positive and negative covenants mentioned above. 

ib) Matrimonial Homes Charges , 

n. The Ro>al 

or be deemed to have hen«fkiallv owned by the spouses jomtly 

Property (Law Com. No. 52, 1973). 

13. Our First Repon y^^^^6^bSrd^on^ June piSl In 

Report on the same subject C ‘ for co-ownership of tht 

®£?SraltS: S 35 nTt ro^tern^^e matrimonial homes c^ 



•See in the Report above para. 2.29. 
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redundant. Indeed in Book Two of the same report we made detailed sugges- 
tions for the improvement of the system governing these charges. We do not 
consider that any further action should be taken on annex 21.1 para. 5 until 
the future of the proposals in Books One and Two of oxir Third Report on 
Family Property is clearer.* 



(c) Third Party Rights 

14. In annex 21.1 para. 6, the Royal Commission referred to our Working 
Paper No. 36 on Rights Appurtenant to Land and said that the reforms provi- 
sionally proposed there “ together with a standardisation and simplification of 
the common forms of third party rights ” would lessen the complications of 
conveyancing. We are proceeding with the work arising out of Working Paper 
No. 36. tWe deal with standardisation and simplification of the common forms 
of third party rights in paras. 11, 15, 18 and 19 of this Appendix. 

(ii) Suggestions by the Royal Commission which are not within the scope of 
the present work of the Law Commission 

Mortgages 

15. In annex 21.1 para. 14 the Royal Commission expressed the view that 
mortgages shoxJd be standardised and simplified. We have long held the view 
that the law of mortgages is ripe for reform and would like to deal with the 
proposals of the Royal Commission in the course of a review of the whole law 
in that area. Subject to further consideration when the time comes, we would 
like to make this a priority when resources permit. 

Other matters 

16. We are now left with four suggestions which we are unlikely to be able 

to examine in detail in the reasonably near future. At this stage, therefore we 
deal with them in outline only. ’ 

17. Tiers of leases: Annex 21.1 para. 4 deals with a problem which is 
a.pparently peculiar^ to certain parts of Lancashire where there can be rnanv 

of l^ses relating to the same property. The Royal Commission point out 
that^this is an unnecessary complication of the conveyancing process and propose 
the compulsory enfranchisement by statute of all the leases except for the actual 
(pupation tenancy”. It seems to us that there is a substantial overlap between 
tms iffoposal and the provisions of the Leasehold Reform Act 1967. We also 
have reservations about -the solution canvassed in the Royal Commission's 
Report. 



18. Standard provisions in leases: In annex 21.1 para. 13 the Royal Com- 
mission expressed the hope that some method of standardising the provisions of 
I^ses would be found and said that they were encouraged by the fact that we 
have the matter under consideration. We have completed some work in this 
in our Report on Oblitiations of Landlords and Tenants (Law Com. No 67) 
The two other reports relating to the law of landlord and tenant (relating 
r«pectively to Covenants Restricting Dispositions, Alterations and Change of 
U^r and to Termination of Tenancies) on which we are at present engaged** 
will also have some relevance. How'ever, we do not expect to be able to ei^■e 
further consideration to the simplification of leases in the foreseeable future. ' 



19. ^andard provisions in other documents: In annex 21.1 para. 15 the 
Royal Commission suggested that consideration should be given to how far 
standardi^tion should be extended to other documents including the contract 
and the final ^nveyance or transfer. Transfers of registered land are alreadv 
m a standard form fto which alterations are permitted) and contracts are nor- 
mally subject to one of the standard sets of conditions of sale. We think that 
.wme minor simplificahon might be possible in relation to conveyances but this 
IS not 3. msttw* or sufficient importance for us to give it priority. 



•See in the Report above para. 2.31. 

Wild para. 2.29. 

••See in the Report above paras 2.35 and 2.36. 
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20. Unfair bargains : Finally, the Royal Commission suggests that considera- 
tion should be given to the provision of statutory protection against unfair 
bargains relating to land. We are not at present clear as to the extent of the 
problem and would need to carry out further investigations before coming to a 
definite conclusion on this topic. 
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ANNEX Q — Leases Act 1845, C. cxxiv. 



An Act to facilitate the granting of certain Leases. [8th August 1845.3 

L1ERELA.S it is expedient to facilitate the leasing of Lands and Tenements : Be it enacted by the 

^ ' Queen’s most Excellent M^esty, by and with the Advice and Consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembled, and by the Authority of the same, That 
whenever any Party to any Deed made according to the Forms set forth in the First Schedule to this 
Act, or to any other Deed which sh^ be expressed to be made in pursuance of this Act, shall employ 
in such Deed respectively any of the Forms of Words contained in Column L of the Sewnd Schedule 
hereto annexed, and distinguished by any Number therein, such Deed shall be taken to have the same 
Effect and he construed as if such Party had inserted in such Deed the Form of Words contained in 
Column IL of the same Schedule, and distinguished by the same Number as is annexed to the Form of 
Words employed by such Party; but it shall not be necessary in any such Deed to insert anv 
Number. ^ 

IL That every such Deed, unless any Exception be specially made therein, shall be held and construed 
to include all Outhouses, Buildings, Barns, Stables, Yards, Gardens, Cellars, ancient and other Linhts 
Paths, Passages, Ways, Waters, Watercourses, Liberties, Privileges, Easements, Profits, Commodities’ 
Emoluments, Hereditaments, and Appurtenances whatsoever, to the Lands and Tenements therein 
comprised belonging or in anywise appertaining. 

III. That in taxing any Bill for preparing and executing any Deed under this Act it shall be lawful 
for the Taxing Officer and he is hereby required, in estimating the proper Sum to be charged for such 
Transaction, to consider, not the Length of such Deed, but only the Skill and Labour employed and 
Responsibility incurred, in the Preparation thereof. ^ ’ 

rV. That any Deed or Part of a Deed which shall fail to take effect by virtue of this Act shall never- 
theless be as valid and effectual, and shall bind the Parties thereto, so far as the Rules of Law and Equity 
will permit, as if this Act had not been made. ^ ^ 

V. That in the Construction and for the Purposes of this Act, and the Schedules hereto annexed 
unless there be something in the Subject or Context repugnant to such Construction, the Word “ Lands ’’ 
shall extend to all Tenements and Hereditaments of Freehold Tenure, and to such Customary Lands as 
will pass by Deed, or Deed and Surrender, and not by Surrender alone, or any undivided Part or Share 
therein respectively ; and every Word importing the Singular Number only shall extend and be applied 
to several Persons or Things as well as one Person or Thing, and the converse ; and every Word 
importing the Masculine Gender only shaD extend and be applied to a Female as well as a Male ; and 
the Word “Party” shall mean and include any Body Politic or Corporate or Collegiate, as well as an 
Individual. 

VI. That the Schedules, and the Directions and Forms therein contained, shall be deemed and taken 
to be Parts of this Act. 

VII. That this Act shall commence and take effect from and after the First Day of October. 

VUI. That this Act shall not extend to Scotland. 

SCHEDULES to which this Act refers. 

The FIRST SCHEDULE. 

This Indenture made the ^ Day of One thousand eight hundred and 

forty- for other YearX in pursuance of an Act to facilitate the granting of certain Leases 

between [here insert the Names of the Parties, and Recitals, if any] witnesseth, that the said fLefsorl’ 
or [Lessors^ doth or do demise unto the said [Lessee^ or [Lessees'], his [or their] Executors. Adminis- 
trators, and Assigns, aU, ^c. [Parce/j], from the Day of for the 

Term of thence ensuing, yielding therefor during the said Term the Rent of [state 

the Kent and Mode of Payment f ^ 

In witness whereof the said Parties hereto have hereunto set their Hands and Seals. 

The SECOND SCHEDULE. 

DnUECTlOKS AS TO THE FORMS IN THIS SCHEDELE. 

1. P^ies who use any of the Forms in the First Column of this Schedule may substitute for the Words 

V ** ” “7 or Names, and in every such Case corresponding Substitutions 

shall be ^en to be made in the corresponding Forms in the Second Column. 

2. Such Parties nmy substitute the Feminine Gender for the Masculine, or the Plural Number for the 

Singular, in the Forins in the First Column of this Schedule, and corresponding Changes shall be 
taken to be made m the corresponding Forms in the Second Column. 

3. Such Parties may fill up the blank Spaces left in the Forms 4. and 5. in the First Column of this 

^ u ^ employed by them, with any Words or Figures, and the Words or Figures so introduced 
.. C ^ ^ incited m the corresponding blank Spaces left in the Forms embodied. 

4. Such P^es may mtroduce or annex to any of the Forms in the First Column any express 

Exceptions^m or express ^difications thereof respectively, and the like Exceptions or Qualifica- 
t^en to Iw ^e from or in the corresponding Forms in the Second Column. 

^ Freehold Tenure the Covenants 1. to 10. ahaU be taken to 
^ m^e with Roviso 11. to apply to the Heirs and Assigns of the Lessor, and where the 

Pr^s^ demised sh^ ^ of Leasehold Tenure the Covenants aid Proviso shall be taken to be 
made with and apply to the Lessor, his Executors, Administrators, and Assigns. 
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COLVHM L 



CJoLiJMM n. 



1. That the said \J^uee\ cove- 
nants with the said [iewor] to paj 
Bent; 



2. and to pay Taxes ; 



3. and to repair ; 



4. and to paint outside every 
Year; 



5. and to paint and paper inside 
every Year ; 



6. and to insure from Fire in 
the joint Names of the said [Zewor] 
and the said [ieriec] ; 



to show Receipts ; 

and to rebuild in case of Fire. 



7. And that the said \ Lessor] 
may enter and view state of Repair, 
and that the said [Xewee] will repair 
according to Notice. 



8. That the said [Zerjec] will 
not use Premises as a Shop. 



1. And the said Lessee doth hereby, for himself, ^ Heir^ 
Executors, Administrators, and Assigns, covenant wim the aaid 
Lessor, that he the said Lessee, his Executors, A-dministrators, 
and Assigns, will during the said Term pay unto the said l^r 
the Bent hereby reserved, in manner herein-hefore mentioned, 
without any Drtuction whatsoever. 

2. And also will pay all Taxes, Bates, Duties, and Assess- 
ments whatsoever, whether paiwhial, parliamentary, or other- 
wise, now charg^ or hereafter to be charged upon the said 
demised Premises, or upon the said Lessor, on account thereof 
(excepting Land Tax, and excepting, in Ireland, 'Kthe Rent- 
charge and such Portion of the Poor Rate as the Lessor is or 
may be liable to pay, and excepting also all Taxes, Bates, 
Duties, and Assessments whatsoever, or any Portion thereof, 
which the Lessee is or may be by Law exempted from). 

3. And also will during the said Term well and sufficiently 
repair, maintain, pave, empty, cleanse, amend, and keep the said 
demised Premises, with the Appurtenances, in good and substan- 
tial Repair, together with all Chimney Pieces, Windows, Doors, 
Fastenings, Water Closets, Cisterns, Partitions, fixed Presses, 
Shelves, Pipes, Pumps, P des, Rails, Locks, and Keys, and all 
other Fixtures and Things which at any Time during the aaid 
Term shall be erected and made, when, where, and so often as 
Need shall be. 

4. And also that the said Lessee, bis Executors, Adminis- 
trators, and Assigns, will in every Year in the said 

Term paint all the outside Wood-work and Iron-work belonging 
to the said Premises, with Two Coats of proper Oil Colours, in 
a workmanlike Manner. 

5. And also that the said [Lewee], his Executors, Adminis- 
trators, and Assigns, will in every Year paint the 

inside Wood, Iron, and other Works now or usually painted 
with Two Coats of proper Oil Colours in a workmanlike Manner; 
and also re-paper with Paper of a Quality as at present, such 
Parts of the Premises as are now papered ; and also wash, stop 
whiten, or colour such Parts of the said Premises as are non 

plastered. • 

6. And also that the said Lessee, his Executors, Adminis- 
trators, and Assigns, will forthwith insure the said Premises 
hereby demised to the full Value thereof, in some respectable 
Insurance Office, in the joint Names of the said Lessor, his 
Executors, Administrators, and Assigns, and the said Lessee, 
his Executors, Administrators, or Assigns, and keep the same 
so insured during the said Term ; and will, upon the Request of 
the said Lessor, or his Agent, show the Receipt for the last 
Premium paid for such Insurance for every current Tear ; and 
as often as the said Premises hereby demised shall be burnt 
down or damaged by Fire, all and every the Sums or Sum of 
Money which shall be recovered or received by the said [LeMeeJ, 
his Executors, Administrators, or Assigns, for or in respect of 
such Insurance, shall be laid out and expended by turn in 
building or repairing the said demised Prcmi^.s or such F^s 
thereof as shall be burnt down or damaged by tire ^ aforesaid. 

7. And it is hereby agreed, that it shall be lawful for the said 
Lessor, and his Agents, at aU seasonable Times during the said 
Term, to enter the said demised Premises to t^e a Schedule of 
the Fixtures and Things made and erected tl>ereupon, and to 
examine the Condition of the said Premiss; and further, that 
all W'ants of Reparation which upon such \ lews shall he found, 
and for the Amendment of which Notice in I\nting shaU be 
left at the Premises, the said Lessee, his Executors, Adminis- 
trators, and Assigns, will, within Three Calendar Months next 
after every such Notice, well and sufficiently repair and make 

SS toat the said Lessee, his Executors, Adminis- 
trators, and Assigns, wiU not convert, use or o^upy the said 
Premises or any Part thereof into or as a Shop, Warehouse, o 
other Place for carrying on any Trade or Business ^atsoever, 
or suffer the said Premises to be used for any such Bu^se, or 
otherwise than as a private Dwelling House, without the Consent 
in Writing of the said Lessor. 
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COLTJMN II. 



CoLtJMK I. 

9. And will not assign without 
Leave. 



10. And that he will leave Pre- 
nuses in good Bepair. 



11. Proviso for Ee-entry hy the 
said Lessor on Nonpayment of Rent 
or Nonperformance of Covenants. 



12. The said [iessorl covenants 
with the said [Lesfeej for quiet 
Enjoyment. 



9. And also that the said [Leriee] shall not nor will during 
the said Term assign, transfer, or set over, or otherwise by any 
Act or Deed procure the said Premises or any of them to be 
assigned, transferred, or set over, unto a^ Person or Persons 
whomsoever, without the Consent in Writing of the said 
[Lessor], his Executors, Administrators, or Assigns, first had 
and obtained. 

10. And further, that the said [Lessee^ will, at the Expiration 
or other sooner Determination of the said Term, peaceably sur- 
render and yield up unto the said Lessor the said Premises 
hereby demised, with the Appurtenances, together with all 
Buildings, Erections, and Fixtures now or hereafter to be built 
or erected thereon, in good and substantial Repair and Condition 
in all respects, reasonable Wear and Tear, and Damage by Fire, 
only excepted. 

11. Provided always, and it is expressly agreed, that if the 
Rent hereby reserved, or any Part thereof, shall be unpaid for 
Fifteen Days after any of the Days on which the same ought 
to have been paid (although no formal Demand shall have been 
made thereof), or in case of the Breach or Nonperformance of 
any of the Covenants and Agreements herein contained on the 
Part of the said Lessee, hi.s Executors, Administrators, and 
Assigns, then and in either of such Cases it shall be lawful for 
the said Lessor, at any Time thereafter, into and upon the said 
demised Premises, or any Part thereof in the Name of the whole, 
to re-enter, and the same to have again, re-possess, and enjoy 
as of his or their former Estate, any thing herein-after contained 
to the contrary notwithstanding. 

12. And the Lessor doth hereby, for himself, his Heirs, 
Executors, Administrators, and Assigns, covenant with the said 
Lessee, his Executors, Administrators, and Assigns, that he and 
they, paying the Rent hereby reserved, and performing the Cove- 
nants herein-before on his and their Part contained, shall and 
may peaceably possess and enjoy the said demised Premises for 
the Term hereby granted, without any Interruption or Dis- 
turbance from the said Lessor, his Executors, Administrators, or 
Assigns, or any other Person or Persons lawfully claiming by, 
from, or under him, them, or any of them. 
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ANNEX R — Statement by the Council of The Law Society and Guidance 
Notes on Property Selling by Solicitors (30 January 1985). 

COUNCIL STATEMENT 

PROPERTY SELLING BY SOLICITORS 

Pursuant to the decision of the Council published in [1984] Gazette, 3 
October, 2670, the guidance for solicitors who wish to sell property has now 
been settled and is printed below. 

This guidance is based on the present legal and professional position relating 
to property selling by solicitors; except in two respects: an extension of the 
advertising guidance to permit greater freedom for the advertisement of 
property and a requirement, as a matter of good professional conduct, that 
when accepting instructions to negotiate the sale of a property a solicitor must 
enter into a written agreement as to remuneration, similar to that required for 
estate agents under the Estage Agents Act 1979. 

The relevant principles to be observed by solicitors are expressed in the 
guidance now published and the position is elaborated in the questions and 
answers which follow the guidance. It is appreciated that there may be 
matters which are not covered by the guidance or the questions and answers 
and that further clarification may be needed in due course. 

As mentioned in the Press Release re-published in [1985] Gazette, 9 January, 
page 2, the Council decided at their meeting on 20 December 1984 that the 
relevant Committees should report to the Council as to whether the public’s 
and the profession’s best interests would be served by seeking amendments to 
the existing legislation and rules, and as to what legislation and/or rules would 
need to be amended if the Council were minded to relax the application to 
property selling of the present rules. 

The Council will make a further announcement as soon as possible but it must 
be emphasised that the issues involved do raise important questions of 
principle affecting the future of the profession which must be most carefully 
considered. Meanwhile the profession is bound by the law and professional 
rules as they stand at present. The rules will be enforced. 

GUIDANCE FOR SOLICITORS WHO WISH TO SELL PROPERTY 

1.1 Property selling is work which a solicitor may properly carry on in the 
course of his professional practice. 

1.2 If this work is carried on by a solicitor who is in any way described or 
held out as such, he will be acting as a sohcitor. 

1.3 He will therefore be subject to the Solicitors Act 1974, the Solicitors’ 
Practice Rules, the Solicitors’ Accounts Rules and the Solicitors 
Indemnity Rules and all other rules, regulations and principles of 
conduct affecting solicitors in practice. 
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2.1 A solicitor may sell property either as an activity of his existing 
practice or through a separate practice formed for that purpose and 
either on his own or together with other firms of solicitors. (But see 
paragraph 5 below.) 

2.2 The Solicitors Act 1974 and the Practice Rules prohibit solicitors from 
entering into partnership with or otherwise sharing their fees with 
non-solicitors. The Act also prevents solicitors from practising through 
a company. 

2.3 Furthermore a solicitor cannot have arrangements with non-solicitors 
for the introduction to him of professional business; touting is also 
prohibited. The object is to ensure that the client is not improperly 
influenced in his choice of sohcitor and to demonstrate that the 
solicitor is free to serve the client without outside influence. 

3.0 A solicitor may describe himself only as a solicitor and by such other 
description approved by the Council. He may not describe himself as 
an estable agent but may advertise that he undertakes property selling 
work; he may describe the relevant part of his practice as an estate 
agency provided that such description is not misleading or inaccurate. 

4.1 In property selling, a solicitor may employ staff experienced in other 
disciplines but not share fees or pay commission to any unadmitted 
employee except in accordance with the waiver for Staff Bonus 
Schemes granted by the Council on 28 July 1972 (copy hereunder). 

4.2 An apphcation for a waiver under the Solicitors’ Practice Rules 1975 
(relating to the management and supervision of offices) will be 
considered in the case of an office at which the only work carried out is 
the selhng of property. 

5.1 A solicitor must always place his client’s interests before his own. 
Before accepting instructions to act in the sale or conveyancing of a 
property sold through an agency in which he has an interest, a solicitor 
must fully disclose that interest to the potential client. A similar 
disclosure must also be made when recommending such an agency. 

5.2 A solicitor who negotiates the sale may, as may his partners (including 
those in associated firms), be faced with difficult questions of conflict 
of interests which may be insuperable. In accordance with the general 
principles of professional conduct, a solicitor must not act (or continue 
to act) if such conflict of interests arises or is likely to arise. 

5.3 In particular, because of the liklihood of conflicting interests, the 
solicitor who or whose partners negotiate the sale, even if not acting 
tor the vendor in the conveyancing, must not act also for the 
purchaser, either in the negotiations or in the subsequent conveyanc- 
ing. None of the exceptions mentioned in Rule 2, the Solicitors’ 
Practice Rules 1936/72, can apply. 
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5.4 Further, even if the sale of the property was not netotiated by the 
solicitor acting for the vendor in the conveyancing, Rule 2 may well 
prevent any firm with whom that solicitor practises in partnership or 
association (including one with whom he practises property selling) 
from acting for the purchaser in the conveyancing of the property. 

5.5 Quite apart from cases governed by Rule 2, difficult questions of 
conflict may arise where the solicitor or his partners act also for parties 
in related transactions. 

6.1 Rule 1(2), the Solicitors’ Practice Rules 1936/72 (as amended on 1 
October 1984), permits a solicitor to advertise his practice in 
accordance with guidance published from time to time by the Council. 
The style and content of the advertising of properties for sale must 
comply with that guidance but so long as the advertisement is of the 
properties and not of the solicitor’s practice it may be published by 
whatever means the solicitor considers appropriate. 

6.2 Firms of solicitors may join together to display particulars and 
advertisements of properties which they are offering for sale through 
their individual practices. This might, for example, be done at a 
property display centre where a party interested in a property is 
referred to the individual practice dealing with the sale of that 
property. 

7.0 When accepting instructions to negotiate the sale of a property, a 
solicitor must enter into a written agreement with the client. This must 
make provision for the remuneration to be paid for the work, the 
circumstances in which it is to become payable, the liability for any 
disbursements incurred in the course of the work, the circumstances in 
which the disbursements may be incurred and a statement as to the 
incidence of Value Added Tax. 

8.1 The structural survey and valuation of property is not work which a 
solicitor may properly carry out as part of his practice, except as 
required to give advice on the price at which the property is to be 
offered for sale and to prepare sale particulars. 

8.2 It should be noted that the Master Policy only covers claims incurred in 
connection with a solicitor’s practice. 

9.0 A solicitor who wishes to engage in property selling otherwise than as 
part of his practice would have to do so without himself or the property 
selling agency in anyway being held out or described as solicitor or 
solicitors. If he also practises as a solicitor, he will be at risk of being in 
breach of Rule 1, the Solicitors’ Practice Rules 1936/72; he would be 
precluded from either directly or indirectly inviting instruction through 
the agency or from having any an-angement with the agency for the 
introduction of professional business to his practice. In effect the 
solicitor would be unable to accept new clients referred to him by the 

agency. 
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ANNEX S — The House Buyers Bill 1983. 



House Buyers 



A 

BILL 

TO 

Extend competition and to protect consumers in relation a.d. 1983. 
to the provision of services in connection with the 
transfer of ownership of real property in England and 
Wales by amending section 22 of the Solicitors Act 
1974, by making provision for the licensing of con- 
veyancers, by making fresh provision for and in 
connection with the keeping of local land charges and 
the re^stration of matters therein, for amending and 
clarifying the law concerning the liability of surveyors 
who provide services in connection with the transfer 
of real property; and for purposes connected therewith. 

B e it enacted by the Queen’s most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, as follows: — 

5 1-— (1) Section 22(1) of the Solicitors Act 1974 (prohibition Conveyancing 

on person not qualified under that Act from drawing and preparing of property 
certain property transfers, etc.) shall not apply to a person acting 
in connection with the sale or purchase of, or other transaction 
relating to, property consisting of or including a house with,Q.,j 
10 registered title if either — iy/4c. 47. 

(a) he is employed by a recognised bank (within the meaning 
of the Banking Act 1979) or a building society and so 
acts in the course of that employment, or 

[BiU 19] 49/1 
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House Buyers 



(b) he is the holder of a conveyancer’s licence issued on his 
apphcation by the Director General of Fair Trading 
(“ the Director ”). 



(2) A conveyancer’s licence shall be either a restricted licence 
or a full licence; and an application for a licence shall in either 5 
case be accompanied by the prescribed fee and by such evidence 
with respect to the subsistence of insurance policies or other 
security or indemnity for the discharge of any liabilities which he 
may incur in the course of his business as a conveyancer as the 
Secretary of State may by regulations specify as requisite for the 10 
purpose of obtaining a licence. 

(3) An application for a full conveyancer’s licence shall be 
accompanied by such additional evidence as the Secretary of 
State may so specify with respect to — 

(a) the apphcant’s financial probity, the manner in which the 15 

accounts of his business are and will be kept (and in 
particular the m ann er in which he handles and acxx)unts 
for clients’ money and the interest arising on it), and 

(b) the subsistence of such arrangements, and the applicant s 

adherence to them, as will ensure that any loss to clients 20 
arising from his default or defalcation will be made good 
from funds available for that purpose. 



(4) The holder of a restricted conveyancer’s licence acting for 
another person as mentioned in subsection (1) shall not accept 
any payment of money made by or on behalf of the other in 25 
connection with the matter wherein he acts (otherwise than by way 
of remuneration for services rendered). 

(5) A conveyancer’s licence shall remain in force for 12 months 
from the date on which it is granted and shall then expne; but 

a fresh licence may be obtained on application to the Director 3Q 
accompanied by the prescribed fee and by the evidence requisite 
under this section. 



(6) A person commits an offence if— 

(a) being the holder of a restricted conveyancer’s licence, he 

accepts any payment of money in contravention 01 35 

subsection (4), or 

(b) being the holder of such a licence, he represents hrn^lf 

(whether by words, writing or conduct) to be the holder 
of a full licence, or 

(c) not being the holder of a conveyancer’s licena for the 40 
^ time being in force, he so represents hmself to be the 

holder of such a licence; 

and a person guilty of that offence shaU be liable on sunmary 
Snvktion to ffiiie of not more than the statutory mamnum 
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House Buyers 



Ohat is the prescribed sum under section 32 of the Magistrates’ 1980 c. 43. 

£ passing of this Act 

£ 1 , 000 ). 



(7) If a person is convicted of an offence under subsection (6) 
5 the Director shall not (unless the conviction is quashed on appeal) 

entertain an application by him for a conveyancer’s licence made 
before 5 years have elapsed from the date of coSion 

(8) Regulations of the Secretary of State under this section 
shall be made by statutory instrument subject to annulment in 

10 pursuance of a resolution of either House of Parliament; and in 
subsections (2), (3) and (5) prescribed ” means prescribed by 
regulations so made. 



2. Rules made by the Council of the Law Society which limit Advertisement 
the right of solicitors to advertise their services shall not prevent of legal 

15 them giving public notice of the terms on which they provide 
services in connection with the purchase and sale of land. 

3. — (1) Registering authorities under section 3 of the Local Local land 
Land Charges Act 1975 shall take such steps as are reasonably charges 
open to them to convert local land charges registers and indexes 

20 kept under that section to operation by means of computer 
technology. 

(2) If it appears to the Lord Chancellor that it would conduce 
to the more efficient and economic operation of any local land 
charges register, and to reducing the costs incurred by members 

25 of the public in respect of house purchase, he may, after con- 
sultation with the authority keeping the register, by order in a 
statutory instrument require the Chief Land Registrar to provide 
facilities for enabling information from the register and associated 
index to be obtained from him instead of from the authority. 

30 (3) Where a person under section 9 of the Act of 1975 makes 

to the registering authority a requisition for an official search of 
the local land charges register, then — 

{a) if the official certificate of the result of the search has not 
been issued within 14 clear days from the date of the 

35 requisition, the authority shall repay or remit one half 

of the fee payable for the requisition, and 

{b) if the certificate has not been issued within a further 
14 clear days, the authority shall repay or remit the 
whole of the fee. 

40 4. If a person offering for sale any property consisting of or Surveyor’s 

including a house causes a report to be prepared wdth respect to Lability to 
the condition of the property or its value (or both), with a view pur(±aser 
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House Buyers 



Surveyor’s 
report under 
s. 3 to be 
available to 
building 
society. 

1962 c. 37. 



Citation, etc. 



to the report being made available to prospective purchasers, 
and — 

(a) the report contains a statement that the person preparing 

it (“ the surveyor ”) agrees to its being made so available, 
and 5 

(b) in any contract for the sale of the property entered into 

within 6 months after the date of the report it is stated 
that the purchaser has seen the report and relies upon it, 

the surveyor shall be under all the same liabilities as regards the 
contents of the report, and any material omissions from it, as if it 10 
had been prepared under contract with the purchaser (without 
prejudice, however, to any liability of the surveyor to any other 
person, whether in contract or otherwise). 

5. (1) A person seeking an advance from a building society 

on the security of property for which a surveyor’s report has been 15 
made available to him for the purposes of section 4 above may 
submit the report to the building society with a request that it be 
treated as an appropriate report under section 25 of the Build.mg 
Societies Act 1962 (duty of directors of building society to satisfy 
themselves of adequacy of the security to be taken). 20 

(2) If the directors unreasonably refuse so to treat the report, 
the person submitting it may require that any further report as to 
the condition or value of the property, so far as this is to be 
made a condition of the advance, shall be at the cost of the 
building society. 25 

6.—(l) This Act may be cited as the House Buyers Act 1983. 

(2) Nothing in this Act extends to Scotland or Northern 
Ireland. 

(3) Sections 4 and 5 of this Act come into force on a day 
appointed by the Lord Chancellor by order in a statutory mstru- 30 
ment; but otherwise this Act comes into force at the expiration 
of 3 months beginning with the date of its passing. 
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APPENDIX 1 , 



INDIVIDUALS AND ORGANISATIONS WHO GAVE WRITTEN 
EVIDENCE TO THE COMMITTEE 



M Aaron 
R S Abbot 
Trevor M Aldridge 
Association of County Councils 
Association of District Councils 
Association of District Secretaries 
Association of Metropolitan Authorities 
Atlantic Title & Trust Ltd 

His Honour Judge J A Baker 
P V Baker QC 
M M Barrett 
D S Beescroft 
L J Bennett 
B M Bimberg 
Blake Lapthorn 
T S Blower 

Bretherton, Turpin & Pell 
British Bankers’ Assocation 
British Legal Association 
British Property Federation 
Building Societies Association 
Burgess Hill Group of Solicitors 

Centre for Advanced Land Use Studies 
Chancery Bar Association 

Clarity . 

Committee of London Clearing Bankers 

Consumers’ Association 



R M Dresner 
J D Evans 
S Farren 

Federation of Master Builders 
R A Forrester 
Francis, Rees & Kelly 

J L Gordon 
D Gothorp 
A Grubb 
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R W S Hadland 
Halifax Building Society 
J C Hall 

Hampshire Law Society 
A Hardiman 
Borough of Havant 
A P N G Hillier-Fry 
Holborn Law Society 
The Homebuyers Group 
House Builders Federation 

Incorporated Society of Valuers and Auctioneers 
Institute of Conveyancers 
Institute of Legal Executives 
Isle of Wight Law Society 

M Jackson 
A Josh 
Justice 

Lancaster City Council 

Law Data Systems 

Law Services Association 

The Law Society 

The Law Society of Scotland 

Lawbase: Residential Conveyancing (Longman Group Ltd) 

Lawrence Graham 

London Boroughs Association 

J Marriott 
J P McCarthy 
J M McKean 

National Association of Conveyancers 

National Association of Estate Agents 

National Association of Solicitors’ Property Centres 

National Consumer Council 

National Federation of Consumer Groups 

National House Building Council 

Nationwide Building Society 

F W Natolie 

Norfolk and Norwich Law Society 

Oyez Ltd 

F J Pacey 
D R Pedley 
D Perkins 

Plain English Campaign 
Punch Robson 
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Queensland Law Society Inc 



Ramblers’ Association 
E Richards 
N Rouse 

Royal Institution of Chartered Surveyors 
Royal Town Planning Institute 
T B F Ruoff 

Secretaries and Directors of Administration in Hampshire and the Isle of 
Wight 

Society for Computers and Law and Technology and Law Ltd 
Society of Public Teachers of Law 
J C Standing 

Suffolk and North Essex Law Society 



W H Thomas 

Ticor Title Insurance Co Ltd 

Vardy, Wilson & Robinson 
Volume Builders Study Group 

C R Walker 
J Walters 
Wedlake Saint 
A C P Wells 

City of Westminster Law Society 
Wigham Poland International Ltd 
AMD Willis 
J Wright 

Young Solicitors Group of The Law Society 



INDIVIDUALS AND ORGANISATIONS WHO PROVIDED 
INFORMATION AT THE COMMITTEE’S REQUEST 



Anglia Building Society 
Atlantic Title and Trust Ltd 



Barclays Bank pic 
Barratt Developments pic 
N Bellord 

Black Horse Relocation 
British Insurance Association 
British Telecom Gold 
British Telecom Merlin 
Building Societies Association 



Camden London Borough Council 
Committee of London Clearing Bankers 
Communications and Information Technology 



(CIT) Research Ltd 
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Davenport, Kingdom & Co Ltd 
R M Dresner 

Energy Efficiency Office (Department of Energy) 

Hammersmith and Fulham London Borough Council 
Homequity Relocation Ltd 

Inland Revenue 

Isle of Wight Law Society 

LAMSAC 

Lancaster City Council 
HM Land Registry 
The Law Society 
The Law Society of Ireland 
The Law Society of Scotland 
Lloyds Bank pic 
Professor Philip N Love 

D J McNeil 
Midland Bank pic 

National Westminster Bank pic 

Ordnance Survey 

A Pearce and D Perkins (Comprest proposal) 

Prestel 

Queensland Law Society Inc 
South Oxfordshire District Council 
Technology for Business pic 

University College London, Department of Phonetics and Linguistics 
Wigham Poland International Ltd 
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APPENDIX 2 



BUYING AND SELLING PROPERTY IN 2001 



Introduction 

1. This Appendix attempts to anticipate the effect of information 
technology and electronic communications on the conveyancing 
process over the next two decades. It can be no more than speculative 
given the rapid rate at which technology is advancing and the attendant 
hazards of predicting how the technology currently available will 
develop and be applied. It might still be useful to try to postulate the 
application of the technology which will characterise the relatively 
near future. 



Conveyancing and Information as a Resource 

2. It is often argued that, as an information based process, conveyancing 
is particularly adapted to the application of infonnation technology. 
House transfer can be analysed as a matter which primarily depends on 
obtaining accurate information about a particular property, mainly 
from large information holders or data bases and which then requires 
the co-ordination and transmission of that information. 



3 The most significant change which can be envisaged is that ordinary 
people and their professional advisers will be able to obtain ch^, 
easy and instantaneous access to the mformation they need. Tne 
quality of this information should also change; it will be up-to-date, 
accurate and comprehensive. Furthermore, ^n electronic comrnumca^ 
tions network, designed in accordance with Teletex stanitods anc 

based on the existing telecommunications sptem, shouW^m^^^ 

anvone who has a telephone number will be able, with suitable 
eqiupment, to ‘send’ documents, and probably graphic. >" 00 ^ y 
faster than by post for the cost of a local phone caU. This network 
already exists. An alternative or parallel network to Teletex might b 
the deLlopment of cable communications 

versatility, adapted for the transmission of mformation, docum 
and pictures. 

4 It remains to examine how these systems might affect the vanous 
stages of the process of house transfer. 



Properties on the Market 

There are already proposals to establish a computerised register of al 
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own homes; a prototype of this form of register can already be seen in 
the development of Homelink on Prestel. 

6. Potential buyers would, from their homes, be able to research the 
properties which accorded to their specifications by a form of 
“matching”, whereby they would type in their requirements e.g. area, 
size of house, number of rooms, situation etc. A list would then appear 
of appropriate properties which they could examine more closely. The 
kind of details available could be sufficiently comprehensive to obviate 
the need for standard preliminary enquiries once negotiations with the 
vendor had begun. Contact with the vendor could be made by any 
electronic mailbox system, even one linked to the property register 
itself. 

7. It would also be of interest to purchasers to examine the wider 
environmental factors which would affect their choice of property, for 
example the schools and services existing in the area. With the 
digitisation of maps, it should be possible for purchasers to call up on 
their screen maps of the area and then scan them for such local 
features, as well as the area’s road and rail links. Another means of 
obtaining relevant information on local amenities and services could 
be by way of a form of textual electronic “yellow pages”. 



Registers 

8. The major information holders in the conveyancing process, in 
addition to vendors, are local authorities and HM Land Registry. 
When full computerisation of their registers and records has been 
achieved it will be possible to make searches of these data bases 
instantly and the information retrieved will be comprehensive and 
accurate to within one or two days. 



Local Authorities’ Registers and Records 

9. Once all of these registers are computerised, access to all the 
information held on them should be possible via any one enquiry 
point. Whilst information will not be held on one universal register, it 
will be capable of being accessed as if it were, and such access will be 
instantaneous. This could include access to information held not only 
by the local authorities but also by the coal board, the water authority 
etc. and therefore matters concerning mining rights and utilities will 
also be revealed by the single search. 

10. In addition, all local authorities, while maintaining their own records, 
could be linked up to form an integrated computer network. One 
enquiry point would then give access to all the separate data bases in 
the network, thus obviating the need to make individual enquiries of 
different local authorities directly. The technology to create this kind 
of network already exists, although it remains for appropriate 
protocols and standards to be worked out. 
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It seems inevitable that eventually local authorities will store their 
information on a digitised map-based system, since this permits great 
accuracy and flexible application of data. Information can be held both 
textually and schematically on the map itself, easily indicating zones of 
conservation, planning restrictions, paths of underground pipes and so 
on. It is also possible to request the reproduction of any one selected 
set of features, such as trees or fields, since digitised data is stored in 
‘layers’ which can be superimposed one upon another. 

A new set of enquiries for searching registers will be devised, such that 
all questions would be framed to yield the answer ‘no’ where no 
exceptional circumstances existed. This will be fully standardised and 
comprehensive, and will be suitable for production and completion on 
word processors or other printing machines. These machines will be 
linked to a terminal permitting on-line access by conveyancers or lay 
persons to the relevant data bases. Having completed the search, only 
matters that are exceptional, for which a positive reply needs to be 
given, will be communicated to the other party with the necessary 
details. Any negative answers to questions will not be transmitted. The 
ability to obtain information instantly will mean that it will no longer 
be important whether the vendor or the purchaser carries out the 
search. 



HM Land Registry 

Three assumptions ought to be made in relation to HM Land Regist^. 
First, its data bases will come to be treated as a public resource; the 
Regiker will therefore be open to inspection without any need to 
obtain the proprietor’s authority. Second, as a result of the extension 
of compulsory registration, 99% of dwellings will be registered and all 
information relevant to the title of a property, including ovemdmg 
interests will be entered. Third, the Ordnance Survey’s digitisation 
programme will have been largely completed, facilitating the produc- 
tion of computerised maps and plans. 



The implications of these developments are that it will be po^ible to 
have on-line access direct to the Register itself. A more advanced 
possibility would be for the users to be permitted to alter the Register 
ttiemselves. However, when the Chief Land Register was “ked by the 
Committee for his views on electronic up-dating of the Register > 
transferring title automatically in this way, his reply was as follows. 

“This proposal appears to be quite inconsistent with the “ncept 
of a reeiLr of title backed by a state guarantee with the 
^osslbillfy of indemnity payable out of 
pre-requisite of this concept is the validation 
Lnsactions by the Land Registry s own . 

difficult to see how the registration system could be regarde 

any better than a deeds register. 
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straightforward transactions (i.e. transfer of the whole) to validating 
automatic transfers of title. 

15. The Land Registry will hold plans in digitised form which will allow for 
them to be transmitted electronically. Currently, graphics can only be 
sent via ‘Fax’ which is relatively slow and expensive. Nevertheless, 
new and better machines are being developed, and in addition, 
standards have already been set in Teletex for the transmission of 
mixed text and graphics. This facility will be available by around 1990, 
Suitable receiving terminals should not be particularly expensive but 
should be fairly widespread among conveyancers’ offices. People with 
the necessary equipment will be able to call up on screen a plan of the 
appropriate property and “zoom in” on the specific part of the 
property (e.g. the garden and fences) of which a plan is required. The 
conveyancer or purchaser would then fix this as the plan to be 
transmitted and print it. However, it may only be possible to print out 
plans, once received, in black and white since colour printers are likely 
to be expensive for some time yet. One solution might be for the 
traditional colours to be replaced by shading or hatching, although this 
will probably not be adequate for conveyancing purposes. 



Finance 

16. At present the organisation of appropriate finance for the purchaser 
can be the cause of some delay in the transaction and buyers are not in 
a position to know whether or not the mortgage offer made to them is 
the most suitable for their individual circumstances. With direct access 
to all lending institutions via their home-based terminals, borrowers 
will be able to shop around in order to arrange the mortgage most 
favourable to them by entering (verifiable) details about their financial 
status and so on. The process could take place in a matter of hours, 
with a minimum of inconvenience. The majority of the large lending 
institutions are already heavily computerised, and the marketing of 
electronic banking and financial services is an area which is already 
expanding rapidly; the Nottingham Building Society currently offers 
electronic financial services through their Prestel Homelink system. 
This suggests that computerised house finance is a very real possibility 
in the not too distant future. 



Money Transfer 

17. The transmission of money electronically will no longer be beset quite 
so much by problems of authentication and the danger of fraud. 
Although steps are being taken to solve the difficulties of electronic 
forgery, by means of double checks, answer backs and tildes or pin 
numbers, the evidence suggests that the increasing pervasiveness of 
computers generally and financial systems in particular, is bound to 
lead to greater opportunities for fraud both in the public and the 
private sector. It will therefore be essential that sufficient controls and 
procedures are developed to minimise this risk. 
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‘Expert’ Conveyancing Systems 

18. There already exist conveyancing software packages which can largely 
run a straightforward conveyancing practice with a minimum of human 
intervention. In time, there will be available ‘expert’ systems to assist 
people doing their own conveyancing. These will not only be 
event-driven systems, informing users what to do and when to do it, 
but will also give advice when appropriate. For example, they will be 
able to warn such users that problems were arising which went beyond 
their scope and which required professional advice. 



Conclusion 

19. It is extremely doubtful that the process of house transfer will ever 
become a simple mechanical operation. Nevertheless, all parties to a 
transaction will have very much more information at their fingertips at 
an earlier stage. In particular, purchasers will be able to find out a 
great deal more about a property at their leisure and without 
professional assistance. Computerised services are generally able to 
operate on a 24 hour basis; the time restraints of office hours will no 
longer apply and people will be able to do things in their own time and 
at their convenience. A great deal of the stresses and strains of moving 
house under the present system will be removed; there will be far less 
duplication and wastage of effort and fewer mistakes and uncertain- 
ties. A by-product of this simplification should be a greater degree of 
satisfaction between the parties to a transaction and a reduction in the 
psychological stresses currently associated with buying and selling 
homes. 
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